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A NATIONAL CODE OF PROCEDURE. 


A foreign student investigating the American methods of 
administering justice would doubtless be somewhat surprised on 
discovering that in this Union comprising thirty eight States, 
one district and eight territories, there are forty-seven different 
systems for conducting civil litigation, and that while nearly 


every one of these diverse systems is founded upon one or the 
other of two models, and conforms to its model in all substantial 
particulars, probably no two of them are exactly alike in every 
respect. How this divergence originated and why it continues 
is not difficult to discover, but as on the one hand no good rea- 
son can be given why it ought to be maintained, so on the other 
it can readily be shown to be productive of much inconvenience. 

By the term procedure we understand that branch of jurispru- 
dence which prescribes the successive steps to be taken by 
suitors seeking redress or protection through the courts, and 
which determines the manner in which these steps shall be 
taken. It is generally treated of under the three heads of 
Pleading, Evidence and Practice ; the first relating to the formal 
statement or allegation of the facts which constitute cause of 
action or defense ; the second to the production of proof in 
support of the facts so alleged; and the third to the rules for 
conducting the controversy through its successive steps.’ 

Now, although the great diversity that must always exist in 


1 Kring v. Missouri, 107 U.S. 281. 
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focal customs and conditions throughout so large a territory as js 
embraced in the United States naturally produces a correspond. 
ing difference in the local laws affecting the rights and duties of 
citizens, so as to keep them in accord with the institutions and 
sentiments of their respective communities, it by no means fol- 
lows that these varying rights and obligations cannot be best 
enforced by using the same methods in every instance. It is, 
indeed, a matter of some interest to every man that his legal rights 
and obligations shall be so regulated as to conform to the con- 
ditions of society in which he lives. But so long as the law 
adequately protects his rights and redresses his wrongs, it makes 
little difference to him what particular methods he must employ 
to invoke its assistance, excepting as regards the relative amounts 
of time, trouble and expense which they may involve. Thus, 
whenever a change in the methods of procedure has been in- 
troduced into any court, although it may for a time cause trouble 
and vexation to the judges and lawyers who were perfectly familiar 
with the old system, but have not yet accommodated themselves 
to the new, it occasions no inconvenience to the litigants them- 
selves, so long as the new practice is found to be as cheap, 
speedy and efficacious as the old. For this reason it has hap- 
pened that nearly all modern legislation reforming legal pro- 
cedure has been obtained in the face of decided opposition from 
the larger proportion of the bench and bar and only through the 
aid of those, who having no personal connection with the 
courts —except possibly sometimes as litigants, witnesses or 
jurymen — had consequently nothing to lose and much to hope 
for from the correction of abuses long maintained for apparently 
no other purpose than to benefit certain of the legal fraternity. 

Opposition on the part of lawyers to changes in procedure may 
be readily explained by the fact that both in Eugland and the 
older American States, especially in the larger cities, one rarely 
gets into the front rank of his profession or makes an income 
much more than barely sufficient for his support until after a 
novitiate of about twenty years. His main capital in business 
then consists in what he has gained by experience and study during 
this long period of weary waiting with occasional episodes of 
hard work for little pay. Under these circumstances he is 
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paturally reluctant to abandon the old familiar methods of pro- 
cedure, no matter how faulty they may be, in order to take up a 
new system more or less at variance with habits that have by long 
practice become a kind of second nature to him, merely because 
this new system may prove more convenient and expeditious for 
his clients, and more easily understood and acquired by begin- 
ners in his profession. 

Nevertheless, as the courts of law have been established mainly 
for the benefit of suitors, and not for that of judges and lawyers, 
it is the convenience of the former rather than of the latter that 
should be chiefly consulted, in determining the methods in which 
their business is to be transacted. Doubtless, both upon the bench 
and at the bar, there will always be found some men who fully 
recognize this fact, and therefore feel bound in conscience, as 
good citizens, to favor every movement that seeks to simplify the 
administration of practice by abolishing all useless technicalities, 
and sweeping away all the mass of rubbish that still survives the 
old systems of which it once formed a necessary part, and now 
remains only to clog and encumber the working of newer systems 
with which it has rightfully nothing whatever in commen,— 
even though the results of such reforms should be to render the 
skill and learning of the advocate far less important factors in 
the result of legal proceedings than they are at present. But as 
judges and lawyers are subject to like passions as other men, we 
must not expect to find them more disinterested than the rest of 
the world, nor need we be astonished to learn that with them, as 
with most other people, the amount of odium with which they 
regard any special monopoly depends very largely upon who gets 
the benefit of it. 

It should not, therefore, be a matter of much surprise that a 
majority of the Atlantic States, notwithstanding their great intel- 
ligence and culture in most other matters, are far behind the rest 
of the Union and England in their methods of legal procedure 
in civil cases ; for the prevailing sentiment of the bench and bar 
has always been able in these older States to exert an amount of 
influence for the preservation of the systems long established 
there, which it could not command in communities more newly 
settled and without those traditions and customs which, strength- 
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ened by time, so largely contribute to foster that sentiment and 
keep it unanimous. The fact that the proportion of legislators 
who belong to the legal profession is so much larger in the 
United States than in England has given that profession the 
power to offer a far more formidable resistance to law reform 
here than would be possible in the latter country, where, more- 
over, the lawyers who get into Parliament, being generally men 
of more independent means and liberal education, are not so apt 
to be under the control of narrow prejudices and selfish considera- 
tions as those members of our bar who most frequently secure 
nominations to the legislatures in the older States. 

In order to fully understand the present sta/us of the law of 
legal procedure in this country it will be necessary to refer 
briefly to the history of the legislation of the last fifty years 
upon this subject. Having thus ascertained the cause of the ex- 
isting diversity in the methods now in use in the several States, 
we will be in a better position to consider the best practicable 
means of bringing all those different methods into conformity 
with one uniform system. 

In the early part of this century a]l the States then in the Union 
conducted their legal proceedings under the common law and 
equity system of pleading originally introduced into the colonies 
from England. This system, the growth of centuries, which has 
been often eulogized as the perfection of human wisdom, has 
been well described by Mr. Justice Miller, of the Supreme Court 
of the United States, in his address! delivered November 19, 1878, 
before the New York Bar Association, as one ‘‘ very technical, 
very difficult to understand, which constituted of itself a branch 
of learning supposed to be very abstruse and very valuable.” 
Without stopping to discuss its faults or its merits, it is sufficient 
to say that for some years previous to 1850 it had become the 
cause of great dissatisfaction both in England and the United 
States, and there was a very general sentiment in both countries 
that it could be no longer tolerated as it then existed. 

The outcome of this. sentiment in England was the passage of 
a number of acts of Parliament between the years 1831 and 


1 Published in the Albany Law Journal. 
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1834, inclusive, and the adoption by the courts of the rules of 
Trinity Term, 1831, and of Hilary Term, 1834, which were subse- 
quently followed by the elaborate common-law procedure acts 
of 1852 and 1854. The general effect of these modifications was, 
while retaining in theory all the essential principles of the exist- 
ing system, to so simplify it in certain details as to avoid much of 
the inconvenience and hardship which had been found to attend 
its practical application. 

This course, as it naturally commended itself to that conserva- 
tive disposition which has always been so strong a characteristic 
of the legal profession, was also followed to a considerable ex- 
tent in several of the older States; but in New York a much 
more radical system of reform was undertaken. In that State 
there had been carried on for six or seven years, beginning about 
1839, a very vigorous discussion and agitation of the subject of 
law reform, in which a very prominent part was taken by Mr. 
David Dudley Field as one of its most strenuous and able advo- 
cates, and the result was that, when a new State constitution 
was adopted in 1846, provision was made for the appoint- 
ment by the next legislature of two commissions, one to codify 
the whole body of the law and the other to ‘ revise, reform, sim- 
plify and abridge the rules and practice, pleadings, forms and 
proceedings of the courts of record of the State and to report 
thereon tothe legislature subject to their adoption and modifica- 
tion from time to time.’’ 

Accordingly the legislature, on April 8th, 1847, appointed the 
last mentioned commission, consisting of Messrs. Arphaxad 
Loomis, Nicholas Hill and David Graham. These gentlemen, 
evidently recognizing the truth of the observation found in the 
Scriptures concerning the inadvisability of sewing a piece of 
new cloth upon an old garment, decided, after mature delibera- 
tion, to recommend the total abolition of the old system of pro- 
cedure by suits at law and bills in equity, together with all its 
arbitrary and artificial rules, legal fictions and different forms 
of action, and the substitution therefor of an entirely new sys- 
tem constructed upon logical principles and with the view of 
combining ‘* simplicity, certainty, celerity and cheapness,’’ and 
under which all remedial rights were to be enforced and all 
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remedies were to be obtained through the medium of a single 
judicial instrument to be designated a civil action. 

After the commissioners had arrived at this conclusion, but 

before any steps had been taken to perfect the details of the new 
system, Mr. Hill withdrew from the commission and Mr. David 
Dudley Field was appointed as his successor on September 29, 
1847. Five months later, the commissioners reported to the 
legislature the draft of a code of procedure, which although it 
embodied the general features of the new system recommended by 
them, had been hastily drawn up as a temporary act and was 
intended for use only until a more elaborate law could be prepared 
and enacted. The code of procedure thus reported was adopted 
April 12, 1848. It went into effect on July 1st of the same year, 
and subject to certain amendments, made from time to time, 
remained in force in New York until superseded by the present 
code of civil procedure, which was framed by «a commission 
appointed in 1870 to revise the General Statutes of the State, and 
of which Mr. Montgomery H. Throop was chairman. This new 
code, while retaining all the essential characteristics of the first 
code of procedure, is more minute in its details, and covers a 
much wider field, as it embraces the whole statute law in refer- 
ence to the organization and jurisdiction of the several courts of 
the State and the duties of all the officers connected therewith. 
It consists of twenty-two chapters, of which the first thirteen 
were adopted June 5th, 1877, and the remaining nine on May 6, 
1880. 

Events subsequent to the adoption of the original code of pro- 
cedure in 1848 vindicated the wisdom of the commissioners in 
taking advantage at that time of the existing wave of popular senti- 
ment in favor of law reform to get their new system into actual 
operation before the reaction should set in, and in not delaying 
action until they could perfect the system in all its details ; for 
when, in 1850, the commissioners reported a complete code of civil 
procedure, including a codification of the entire law of evidence, 
and also a code of criminal procedure, the hostility of the majority 
of the judges and lawyers in the State to the new system had 
become so great as to be able to prevent the adoption of either 
of them. The code of civil procedure (reported in 1850) never 
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was adopted in New York, and the code of criminal procedure not 
until January 4th, 1881. 

Almost simultaneously with the adoption of the New York 
code of procedure in 1848, a similar code was adopted by the 
State of Missouri, and other codes of procedure, all modeled after 
this same New York Code of 1848, have since been adopted by the 
States of Ohio, Kentucky, Indiana, Wisconsin, Iowa, Minnesota, 
Kansas, Nebraska, Nevada, California, Oregon, Georgia, Missis- 
sippi, North Carolina, South Carolina, Arkansas and Connecticut 
and the Territories of Washington, Arizona, Utah, Idaho, Mon- 
tana, Wyoming and Dakota, making in all nineteen States and 
seven Territories, in which what is commonly known asthe code 
system of practice now prevails. 

In some of these States, as in California, the codes are almost 
identical with the code of civil procedure reported to the New 
York legislature in 1850 by Messrs. Loomis, Graham, and Field, 
which undertook to set forth in statutory form, fully, elaborately 
and particularly, the entire law of procedure in civil cases, while 
others more nearly resemble the code of procedure of 1848, 
which only laid down the same system in more general terms, 
leaving the minor details to be regulated by the courts. 

From the fact that of the two models, which thus formed the 
basis of all these codes of practice thus adopted by the States 
and Territories above mentioned, the one was confessedly imper- 
fect, having been originally intended as a mere temporary and 
tentative expedient, while the other had never been adopted by 
the State under whose authority it was compiled, it was quite 
natural that the several State commissions and legislative com- 
mittees which reported the different codes of procedure afterwards 
adopted in their respective States and Territories, should have 
undertaken in every instance to improve upon their models in 
some particulars. And as each one of the twenty-six States and 
territorial legislatures, which have adopted the code system, acted 
independently of the others in framing its own code of procedure, 
and exercised its own judgment as to how far and in what respects 
that code should vary from the New York models, it necessarily 
resulted that no two of the twenty-six codes thus produced were 
exactly alike. 
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Had the original models been generally regarded as the 
best code then attainable, they would have been much more 
closely followed in every instance. Even now, were a new 
code of procedure to be formed upon the same system, with 
due care and deliberation, by jurists of competent and acknowl- 
edged ability, aided by all the new light to be gained from 
long experience of the practical working of the code system in 
so many States, and for so long a time, there can be little doubt 
but that many, if not all of the States and Territories which 
have adopted the code system, could soon be induced to conform 
their practice to such new code, especially if the latter should be 
made familiar to the members of the bar by being first adopted 
in the courts of the United States sitting within the territorial 
limits of such States. , 

That the adoption of a uniform system of practice for all the 
Federal courts would be a thing most desirable in itself has long 
been recognized by some of the most distinguished jurists in the 
country. Mr. Justice Miller, in the address to the New York 
Bar Association already quoted, said:— 

‘*In cases at law the courts which administer the laws of 
Congress and decide in the courts of the Union the rights of 
American citizens are governed in their action by thirty-seven! 
different codes of pleading and practice. The administration 
of justice would be much improved by a short, simple and uni- 
form code of procedure governing the practice of all the courts 
of the government of the United States, and legislation to this 
end is to be much desired.”’ ” 


1 Most probably a clerical error or 


misprint for forty-seven. 

2 Within a few years past two bills 
have been intoduced into Congress for 
the purpose of establishing a uniform 
code of procedure in the courts of the 
United States. The first of these was 
introduced during the first session of 
the Forty-eighth Congress. It is very 
brief, the enacting part of it consisting 
of a single section which is quoted en- 
tire on p. 464 of Vol. XVIII., of this 
Review. Itsimply provides that after 


one year all civil suits, actions and 
proceedings in the Federal courts 
‘shall be according to the rules of 
practice in equity, as now or hereafter 
established. Provided, that in all 
cases in which there shall be a right 
to a trial by jury, such trial of the 


issues to which the right applies may _ 


be had upon the request of the parties 
or either of them.’’ No action was 
taken on it by Congress, but the same 
bill was, at the last annual meeting of 
the American Bar Association, intro- 


of 
du 

of 

fer 

Ad 
ure 
ing 

bil 
ta: 
ce 
Su 
wl 
uy 
tir 
21 
C 
al 
It 
Pp 
P 
a 
T 
a 
i 
j 
1 


A NATIONAL CODE OF PROCEDURE. 


203. 


Desirable as would be the adoption of such a uniform code 
of Federal procedure for the better administration of justice in 


duced there also by Mr. C. C. Bonney, 
of Illinois, and at his request was re- 
ferred to the Committee on Judicial 
Administration and Remedial Proced- 
ure for report at the next annual meet- 
ing. The principal objection to the 
bill is that it practically imposes the 
task of framing a code of Federal pro- 
cedure upon the justices of the 
Supreme Court of the United States, 
who already have much more work 
upon their hands than they have the 
time to get through with. 

The other one (Senate Bill No. 
2110), is one introduced by Senator 
Cockrell on April 16, 1886, which was 
only brought to my notice after the 
above article had been set up in type. 
It covers the whole ground admirably. 
Section one provides: ‘‘That for the 
purpose of aiding in unifying and sim- 
plifying the practice and judicial 
administration of law throughout the 
United States, there shall be prepared 
a Federal code of procedure, prescrib- 
ing legal practice and proceedings in 
all Federal tribunals of every kind and 
jurisdiction; that the same shall also 
be adapted, so far as practicable, to 
meet the needs and wishes of the peo- 
ple of the several States and Territo- 
ties as a similar code for State and 
Territorial courts, with a view to its 
adoption by Congress for all Federal 
courts, and by such of the States and 
Territories as shall approve thereof 
for their respective State and Territo- 
rial courts. 

Section second provides for the ap- 
pointment by the President of ‘‘a 
Federal Code Commission consisting 
of three commissioners, whose duty it 
shall be to prepare such code of Fed- 
eral procedure, simplifying, so far as 
practicable, legal practice and pro- 


ceedings in all courts of the United 
States, and report the same to Con- 
gress within three years from the time 
of the appointment of such commis- 
sion, and as soon as practicable.”’ It 
further provides that ‘‘the commis- 
sioners shall also report to Congress 
at each session thereof so much of said 
code as shall then be prepared; and 
each preliminary report, as well as the 
final report, shall be accompanied by 
a statement of the views of the com- 
missioners on the subject committed 
to the commission, and so much of 
the views thereon of the State and 
Territorial Commissioners hereinafter 
provided for as to the commission 
shall seem proper.”’ 

Section third invites each State and 
Territory ‘‘to co-operate in the work 
of said code commission, to appoint 
one or more code commissioners in aid 
of said commission, and to notify said 
commission of such appointment.”’ 

Section fourth provides that ‘said 
commission shall, so far as practicable, 
consult and advise with such State and 
Territorial Commissioners touching 
their work herein provided for, and 
shall from time to time submit to them 
for their advice thereon copies of so 
much of such Federal code of pro- 
cedure as they shall have prepared.’’ 

The remaining sections direct that 
the commission be provided with 
‘suitable offices, furniture, books, 
stationery, attendants and clerks not 
exceeding three,’’ at the seat of gov- 
ernment, fix the salaries of the com- 
missioners and their clerks and 
arrange other matters of detail. 

This bill has not been acted upon by 
the Committee on Judiciary to which 
it was referred, but it will be pre- 
sented again in the next Congress. 
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the courts to which it would be specially applicable by act of 
Congress, it is far more desirable as affording the only prac. 
ticable means of securing within a reasonable time uniformity in 
practice in the courts of all the different States and Territories 
of the Union. 

It is almost impossible for any intelligent and unprejudiced 
person, after considering the progress of the code system of 
practice in the United States during the last thirty-five years, to 
doubt that it must eventually entirely supersede the old common- 
law and equity system throughout the entire country. When 
first introduced it met with a storm of opposition and ridicule 
from a large majority of the most distinguished and influential 
members of the bench and bar. Many judges attempted by the 
course of their decisions to so construe this legislation as to 
practically nullify the changes sought to be introduced, and to 
thus defeat the will of the people by still subjecting them to the 
yoke of that old system which they had in most unmistakable terms 
declared their intention of doing away with. As an illustration 
of the extent to which the prejudices of education and habit 


could warp the judgment of even so great a man and so learned 
and able a judge as Mr. Justice Grier, I quote the following 
language used by him as late as 1858 in pronouncing the decision 
of the Supreme Court of the United States in the case of McFaul 
v. Ramsay.’ Speaking of the common-law system of pleading 
he says: — 


** At one time the excessive accuracy required, the subtlety of distinctions 
introduced by astute logicians, the introduction of cumbrous forms, fictions 
and controversies, which seemed only to perplex the investigation of truth, 
had brought the system of special pleading into deserved disrepute, notwith- 
standing the assertion of Sir William Jones that ‘it was the best logic inthe 
world, except mathematics.’ This system is said to have come to its perfection 
in the reign of Edward III. Butin more modern times it has been so modi- 
fied by the courts and trimmed of its excrescences, the pleadings in every form 
of common-law action have been so completely reduced to simple, clear and 
unambiguous forms, that the merits ofa cause are now never submerged under 
folios of special demurrers, alleging errors in pleading which, when discovered, 
are immediately permitted to be amended. This system matured by the wis- 
dom of ages, founded on principles of truth and sound reason, has been 
carelessly abolished in many of our States, who have rashly substituted in its 


1 Reported in 20 How., p. 520. 
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place the suggestions of sciolists, who invent new codes and systems of plead- 
ing to order. But this attempt to abolish all species and establish a single 
genus is found beyond the power of legislative omnipotence. They cannot com- 
pel the human mind not to distinguish between things that differ. The dis- 
tinction between the different forms of action for different wrongs requiring 
different remedies lies in the nature of things; it is absolutely inseparable from 
the correct administration of justice in common-law courts. The result of 
these experiments so far as they have come to our knowledge has been to 
destroy the certainty and simplicity of all pleadings and introduce on the record 
an endless wrangle in writing, perplexing to the court, delaying and impeding 
the administration of justice.” 


He then proceeds to cite in illustration of these views several 
suits brought under the new system which had recently come up 
before the Supreme Court for review, and with much unction 
states in regard to one of them that ‘* the verdict was for $1,200, 
and the judgment was for four negroes.”’ 

That such language should be found in a solemn opinion de- 
livered by the highest court in the country seems sufficiently 
comical now, when we see the system of practice to which it was 
applied not only in operation in twenty-six of the States and ‘Ter- 
ritories of the American Union, but even in conservative England 
herself, where about twelve years ago it entirely displaced that 
other system which the above opinion eulogizes as ‘* matured by 
the wisdom of ages, founded on the principles of truth and sound 
reason.’’ I think it may be confidently asserted that not a single 
one of the nine justices who now sit upon the bench would be 
willing at this time to express concurrence in the judgment thus 
passed by their predecessors little more than a quarter of a cen- 
tury ago upon the respective merits of the two systems of 
pleading. 

To assure ourselves that the code system of practice must 
commend itself to any unprejudiced person as being, theoretically 
at least, much simpler, more logical, more easily understood, 
and better adapted to answer the purposes for which it was 
designed than is the other one; and that the experience of more 
than thirty years has shown its advantages in practice to be fully 
equal to its theoretical superiority, we have only to study and 
compare the two systems, and to remember that while so many 
States have abandoned the old system for the new, no one that 
ever once adopted a code of procedure has since been willing to 
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give it up and return to its former methods of conducting litiga. 
tion, with the single exception of Florida. There the new system 
was adopted under exceptionally peculiar circumstances and 
never had a fair trial, as the code of procedure enacted in 1870 
was repealed only three years afterwards. 

The chief obstacle, therefore, to the general adoption of the 
code system is to be found in the very natural prejudice of the 
legal profession in favor of a mode of practice to which they have 
been so long accustomed, and against one with which they have 
no practical acquaintance at all. Should the new practice, how- 
ever, be introduced into all the Federal courts, the bar of every 
State would necessarily be compelled to acquire a certain degree 
of familiarity with it, and as it would have to be included as a 
part of the regular course of instruction in every law school, 
only a few years would elapse before a very large proportion of 
the bar would be fully prepared to adopt it. 

There are many reasons why it would be best that the change 
from the one system to the other should be made gradually in this 
manner. Aside from the inconvenience to be apprehended from 
the sudden introduction of the new methods into all the courts of 
a State at once, and without any preparation for the transition, 
it is very important that when the code system is first adopted in 
any State the practice should be started right in the beginning. 
This can only be done by the enactment of a code as nearly 
perfect as possible, and as the preparation of such a code would 
require great care and ability, and involve considerable time and 
expense, it could be much better done once for all by competent 
commissioners appointed for the purpose and adequately com- 
pensated by the national government. 

By the preparation of such a code under the authority of Con- 
gress for use in the Federal courts, and its adoption voluntarily 
and as a whole by all the States, which might reasonably be 
expected to follow in the course of time, complete uniformity in 
the procedure in all the courts throughout the country could be 
best and most easily obtained. 

With the twenty-six State and territorial codes, the English 
Judicature Act of 1875, and the India Evidence Act before 
them, a commission of competent lawyers could in two or three 
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rs produce a code of procedure far more complete and much 
better adapted to the wants and convenience of the American 
people than any other that has ever yet been enacted. It 
should, of course, be so framed that it could be adopted as 
a whole, without alteration, by the several States. The gen- 
eral government could well afford the outlay required to employ 
men of the requisite ability for the necessary length of time. 
The amount required to be expended would probably not exceed 
that paid to the special counsel for the United States in the 
Star Route Cases, and the benefits to be derived by the country 
would be much greater. 

Such a code should include a statement of the entire law of 
evidence in a statutory form. This was attempted in the code of 
civil procedure, reported by the New York Practice Commis- 
sion in 1850, but it has since been better done by Sir James 
F. Stephen, in the India Evidence Act of 1872. Such a codifica- 
tion of the law of evidence would give the opportunity for that 
thorough and general revision of this branch of jurisprudence, 
which is so much needed. The whole practice in regard to the 
testimony of ‘‘ experts ’’ isin a very unsatisfactory state, and so 
also is the state of the law in regard to the proof of disputed 
handwriting by comparison with other papers proved or acknowl- 
edged to be genuine. Some uniform method should be provided 
for establishing prima facie and by ex parte affidavits the genuine- 
ness and validity of all bills, notes, open accounts, and sealed 
instruments upon which suits may be instituted, as well as all 
such allegations of fact as are required to be formally proved, 
although not really disputed, such as partnerships, incorpora- 
tions and the like. There should also be a well defined rule as 
to how far, for what purpose, and in what cases the store or 
shop books of original entry of a party to a suit are to be 
admitted in evidence on his own behalf. So, too, there should 
be a uniform practice in taking the depositions of non-resident 
witnesses. The great diversity of practice in the several States 
in this particular is well shown in the report made to the Amer- 
ican Bar Association in 1882 by its Committee on Judicial Ad- 
ministration and Remedial Procedure. 

Such a code should also be extended to include the procedure 
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in criminal cases. The New York code of criminal procedure 
reported in 1850 has now been adopted in twelve States and 
seven Territories very nearly in the form originally reported; 
but although it is a great improvement upon the law as it was 
before, it does not by any means go far enough. Although 
theoretically the conviction of the guilty is the purpose for which 
all criminal proceedings are supposed to be instituted, they are 
too frequently conducted by methods which seem but ill adapted 
to accomplish that result. Some of these methods, which were 
supposed to be necessary for the protection of the life and lib- 
erty of the citizen in times when political prosecutions by the 
government, instigated by the private malice of individuals, were 
matters of frequent occurrence,-and when every felony was 
punishable with death, have now outlived their usefulness and it 
is high time that they should be reformed out of existence. 

Although both the Federal constitution and those of the several 
States very wisely provide that in criminal cases no person shall 
be compelled to be a witness against himself, they cannot be 
pleaded in justification of the common-law doctrine which did not 
permit the accused to testify at all under such circumstances. 
This absurdity has been remedied to some extent by the statu- 
tory enactments by which, in many of the States, the accused is 
allowed to testify upon his own offer, but they could go still 
further with great advantage. Why should not a person under 
arrest on a criminal charge be interrogated in the presence of 
the grand jury in regard to the matters charged against him, 
with the understanding that what he says may be read in evi- 
dence either for or against him at the trial, and that he is 
perfectly at liberty to decline answering any question? His 
refusal to answer any question under such circumstances could 
no more raise any presumption against him than his neglect or 
refusal to testify in court does now, while an innocent man 
might frequently be able to give such satisfactory explanations 
as to save him from the mortification and trouble, and the 
State from the expense, of a public trial. The fact of such exam- 
inations taking place in the presence of so large a body of men 
as a grand jury would protect them from liability to abuse, while 
the secrecy which attends all the proceedings of the grand jury 
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would prevent any unnecessary publicity. That such examina- 
tions would in a great many cases afford effectual aid in the 
discovery of the truth in regard to the perpetration of crimes is 
almost self-evident, and the rigid exclusion of counsel would 
probably prevent them from consuming much time. 

The privilege which the law accords to the communications 
made in confidence to a legal adviser should be altogether 
abolished in criminal cases, and very much curtailed in civil 
cases, especially where fraud is charged. If a man is guilty 
of any crime, the law ought not to protect and aid him in 
concocting schemes with his attorney to defeat the ends of 
justice. If he is innocent, there is no need of his making 
any statements to his counsel which it would be to his prejudice 
to have disclosed. 

Indeed, many of the rules of the common Jaw seem as if they 
had been originally designed for the purpose of preventing the too 
speedy extinction of the criminal classes and a consequent de- 
crease in one department of legal business, just as the game laws 
forbid certain animals and birds to be killed during their breeding 
time, in order to save them for sportsmen later in the season. 
Any code which would lead the way towards a general reform 
of the more glaring abuses in the present methods of adminis- 
tering criminal law would much more than fully compensate 
the public for whatever expense and trouble might possibly be 
required to prepare and put it into operation. 


Reynowps. 
BaLTIMORE, MD. 
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ARE THE DEPARTMENTS OF GOVERNMENT INDE. 
PENDENT OF EACH OTHER? 


It is a fundamental maxim of American government that the 
three great departments, legislative, executive, and judicial, 
should be kept distinct from each other. The founders of the 


Republic laid great stress on this point, and it has been carried — 


into practical effect in all the State governments as well as in 
the national constitution. It is important, therefore, to dis- 
cover how far the departments are distinct. Are they so distinct 
as to be independent? This question has arisen several times 
in the course of our history, but has never been treated at 
length until of late years. It was discussed by Attorney-Gen- 
eral Bates, in a memorable opinion written in 1861,' also by 
Mr. Robert G. Street, of Texas, in a paper read before the 
American Bar Association in August, 1883,? and by Mr. William 
M. Meigs of Philadelphia in the Amertcan Law Review in 1885: 
My excuse for venturing to stir the subject again is that I can- 
not altogether accept the conclusion which these learned gentle- 
men have reached. 

They all maintain the broad proposition that each department 
of government is independent of the other two and may take its 
own view of the cohstitution. They, however, narrow the 
discussion by confining it to the question of the President’s 
independence of the judiciary. The President, in their opinion, 
may lawfully differ from the United States courts on constitu- 
tional questions and act accordingly. The judicial depart- 
ment, they argue, was created to decide only controversies 
between individuals. It cannot act until a case is brought 
before it, and when it has acted on that case the decision 
binds only the parties to the suit. The principle laid down 
in the decision cannot bind either the legislature or the 


110 Opinions Attys.-General, 74. 


319 Am. L. Rev. 190 et seq. 
2 6 Report Am. Bar Assn. 179, 14. 
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executive, or control their future conduct. If it can, then the 
judiciary, a body holding office for life and not elected by the 
people, has gained to itself all the powers of government, and 
a majority of one judge in the Supreme Court can irrevocably 
fix the future policy of the nation. Such a state of affairs 
would violate the intention of the constitution, which divided 
the Federal power into three departments, legislative, execu- 
tive and judicial, and made each one independent of the others 
so that they might prevent infringements of the constitution by 
checking and balancing one another. The great learning and 
integrity of the Supreme Court has created an inordinate re- 
spect for their opinion, which now amounts to a superstition. 
It is popularly supposed that their decision of a constitutional 
question settles it for everybody, and that is a result which the 
convention that framed the constitution never intended. The 
Supreme Court have no power to declare an act of Congress 
absolutely null and void because unconstitutional, and bind 
the other departments and everybody else to take the same 
view of it. They can disregard an act which they deem 
unconstitutional only so far as concerns the case before them 
and the parties tothat case. Judicial power is for the determin- 
ation of cases, not questions. The reasons given by a court to 
support their decision form no part of the judgment of the case. 
In Hepburn v. Griswold’ the Supreme Court held the legal 
tender acts unconstitutional. Some time afterwards, in the Legal 
Tender Cases,” they held them perfectly sound and constitutional. 
If they had power to absolutely annul an act for unconstitution- 
ality, their first decision destroyed the legal tender acts, and 
they could not revive them by their second decision without 
indulging in the most barefaced. judicial legislation. The judici- 
ary cannot annul an act of Congress because unconstitutional any 
more than Congress can set aside a judgment of the judiciary 
for want of jurisdiction. From this reasoning Mr. Meigs and 
Mr. Street conclude that each department of government is 
absolutely independent. 

The opinion of Attorney-General Bates suggests another way 


1 8 Wall. 603. 212 Wall. 457. 
VOL. XXI. 15 
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of stating the argument. Our fathers, he says, when they 
rebelled against England, found their cause of complaint to be 
against the king rather than against Parliament cr the people, 
They were oppressed by the unity of power. And such was their 
dread of this unity of power that when they came to make their 
own constitution they divided their government into three co- 
ordinate branches. But if one of the three can decide the extent 
of its own power, and also the extent of the power of the other 
two, it has achieved the sovereiguty and become a unit of all 
the power. This was the very result the convention wished to 
avoid, and therefore the intention of the constitution is that 
each department is independent and no one of them can be the 
arbiter of the others. Nor can it be contended that the princi- 
ples adopted by one department in deciding a case properly 
before it are binding on the other departments. For, as there 
is no common arbiter, if the principles laid down by one de- 
partment are binding on the others, the obligation is_ reciprocal, 
and we have the case of the principles laid down by the judiec- 
iary binding on the President,and the principles laid down by 
the President binding on the judiciary, which is an absurdity. 
From this the Atturney-General concluded that the President, 
being independent, could lawfully suspend the privilege of the 
writ of habeas corpus and refuse to obey the writ when issued 
by the courts. 

The conclusion which all these arguments are supposed to 
support I cannot accept. Of course, it is true that the powers of 
government are divided into three departments, that no one 
department can become a common arbiter, that the judiciary are 
concerned only with the cases brought before them and can de- 
clare an act of Congress unconstitutional only with respect to 
the purties to cases. But that does not prove the broad, general 
proposition that each department is entirely independent of the 
others. That proposition is, I think, untrue; and it is untrue 
because it is too general. Its advocates are misled by confining 
themselves to only one aspect of it, namely, the President’s in- 
dependence of the opinions expressed by the judiciary, and, 
finding that the President is independent in such cases, they con- 
clude that he and the other departments are independent in all 
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cases. They never consider the application of the doctrine to 
the execution of the judgments of the judiciary, or to the execu- 
tion by the President of the laws enacted by Congress. The 
instance they usually give is the vetoing by President Jackson of 
the charter of the United States bank. The bank had been char- 
tered by Congress and the act had been declared constitutional 
by the Supreme Court.’ Afterwards, when the charter was about 
to expire by limitation, the bank applied for a renewal of it. The 
bill passed both houses, but was vetoed by Jackson, because he 
thought it unconstitutional, and he did not consider himself 
bound by the decision of the Supreme Court.? If the proposi- 
tion affirming the independence of the departments be applied 
only to this single instance, I am willing to admit its truth. 
But it is stated broadly by its advocates so as to apply to 
many other instances; and it is in these that I doubt it. Ido 
not say whether I think the action of Old Hickory in vetoing the 
bank charter was wise and proper or not; but I am inclined to 
think that there was no rule of constitutional law to prevent on 
that oceasion his differing from the Supreme Court. 


‘McCulloch v. Maryland, 4 Wheat. Jefferson said: ‘*Each aeparzment 
316. of the government is truly independent 


2 He said in the veto message: 
“The Congress, the Executive and 
the Court, must each, for itself, be 
guided by its own opinion of the consti- 
tution. Each public officer who takes 
an oath to support the constitution 
swears that he will support it as he 
understands it and not as it is under- 
stood by others. It is as much the 
duty of the House of Representatives, 
of the Senate and of the President, to 
decide upon the constitutionality of 
any bill or resolution which may be 
presented to them for passage or ap- 
proval, as it is of the Supreme judges 
when it may be brought before them 
for judicial decision. The opinion of 
the judges has no more authority over 
Congress than the opinion of Congress 
has over the judges; and on that point 
the President is independent of both.” 
42 Nines Reg. 366. 


of the others, and has an equal right 
to decide for itself what is the mean- 
ing of the constitution in the laws sub- 
mitted to its action.’’ 4 Jefferson 
Correspondence (ed. 1829), 317. He 
used this sentence when justifying 
himself for pardoning the persons im- 
prisoned under the alien and sedition 
laws which he considered unconsti- 
tutional. The pardoning power is un- 
limited and Jefferson had a right to 
use his discretion and follow his own 
ideas of the constitution. Desty, Fed. 
Const. 201, 313. Jackson’s statement 
and Jefferson’s statement are both 
true enough when applied only to the 
particular instances which they were 
intended to justify. Butas statements 
of a doctrine and a general rule they 
are false. 
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The subject will be made clearer by setting forth the different 
circumstances under which the question of the independence of 
the departments is likely to arise. 

1. May the President lawfully veto a bill because he thinks it 
unconstitutional, although the Supreme Court has declared the 
the same sort of bill constitutional? 

As I have already said, I think that in a case like this the 
President may take his own view of the constitution. The veto 
power is in its nature legislative,and necessarily discretionary, 

It was intended to be a check on the wilfulness of Congress, and 
to give the nation in its law-making department the benefit of 
the private judgment of the chief magistrate. In using the veto 
power the President hasas much right to differ from the Supreme 
Court as any citizen has who sincerely thinks they are in error. 
A Congressman has a perfect right to vote against a bill because 
he thinks it unconstitutional, although the Supreme Court may 
have decided differently. The President, when he vetoes a bill 
and gives his reasons, is in reality only voting and _ speaking 
against it. The difference between the President and the Con- 
gressman is that the President’s vote is more powerful and can 
be overcome only by atwo-thirds vote of each house. In other 
words, when the President signs or vetoes a bill he is exercising 
not executive, but legislative power, and is to be bound only by 
the rules which other legislators are bound by.' Most of the 
President’s duties are executive, but some are legislative ; as, for 
example, the power with the consent of the Senate to make a 
treaty, which, when made, becomes a law of the land like an 
act of Congress.? There is nothing to prevent a President’s 
differing from the Supreme Court when he negotiates a treaty, 
He might insert a provision which the court had de- 
clared unconstitutional. As the constitution gives him discre- 
tionary power,he is entitled to exercise it, and if he abuses it in 
vetoing a bill,Congress may pass the bill in spite of his veto, 
and if he abuses it in negotiating a treaty, the Senate may re- 
ject the treaty.® 


1 Story, Const., sec. 525; 1 Black- 1; Story, Const. 1519; see Pomeroy, 
stone’s Com. 154; Pomeroy, Const. Const. Law, sec. 179. 

Law, sec. 174. 3 Von Holst shows some strange 
2 Const., art.2, sec. 2; art. 6, sec. notions of American constitutional 
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2, May the President lawfully refuse to execute the judg- 
ment of a United States court, because he believes the decision 
unconstitutional? May he order the marshal not to execute the 
judgment, or may he refuse to assist the marshal when over- 
come by superior force? 

In this instance I think the President is not independent of 
the judiciary. The court has decided a case, and that, by all 
the authority, and by the admission of the advocates of total 
independence, is peculiarly the province of the judiciary. If the 
President refuse to enforce their judgment when his assistance is 
needed, or if he prevents its enforcement, he is acting as a court 
of appeals, he is assuming judicial functions, and if there is 
anything settled in constitutional law it is that one department 
cannot assume the functions of the others. As some one has 
concisely put it, the executive can do no legislative act, 
nor the legislature any executive act, and neither can exercise 
judicial authority. Under this doctrine it has been held that 
the judiciary could not decide what sort of government exists 
ina State, and whether such government is valid,’ or whether 
peace or war exists, ? or whether a foreign country has become 
an independent state;* nor can they deal with the question 
of the admission of a State into the Union, nor of the restora- 
tion of a State lately in rebellion,® nor of the right of Indians to 
be recognized as a tribe,® nor of the title to land obtained by 
treaty,’ nor of the extent of State boundaries.* All these are for 
the political or legislative department,and the courts cannot settle 
them. Similarly it has been held that the courts can not inter- 
fere in executive matters. They cannot restain the discretionary 
power of the President or his officers or prevent them from 
carrying out acts of Congress.° Nor can the President interfere 


law, and nowhere more sothauin his Gelstonv. Hoyt, 3 Wall. 246; Rose v. 
discussion of Jackson’s use of the veto Himly, 4 Cranch, 241. 

power. His book is misnamed. It isa ‘ Luther v. Borden, supra; Marsh 
political not a constitutional history. v. Burroughs, 1 Woods, 463. 

Von Holst, Const. Hist., ete., vol. 5 Georgia v. Stanton, 6 Wall. 50. 


1828-1846, pp. 46-49. © The Kansas Indians, 5 Wall. 737; 
! Luther v. Borden, 7 How. 1. U.S. v. Holliday, 3 Wall. 407. 
2 U. S. v. Packages, 11 Am. L. Reg. 7 Desty, Fed. Const. 217, note 18. 
419, § Desty, Fed. Const. 217, note 20. 
8 Kennett v. Chambers,14 How. 38; * Mississippi v. Johnson, 4 Wall. 
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with the courts. In Hayburn’s Case,' an act of Congress which 
gave the executive department power to revise the decisions of 
the courts on pension claims, was held unconstitutional 
because it created judicial power in a department where the 
constitution had not authorized it. By the same reasoning it 
would be a usurpation of judicial power for Congress to reverse 
a judgment of the courts, or order it not to be enforced, 
And it would be a usurpation of legislative power for the 
judiciary to attempt to enjoin Congress from passing an 
unconstitutional law.? The subject is almost too plain for 
argument. It is evident that if each department could do the 
work of the others the whole idea of divided authority would 
be defeated. Government would be an unseemly scramble for 
power, which the strongest department would get aml become 
sovereign. 

It is hard to conceive of a greater violation of the doctrine of 
divided power than for the President to overrule one of the 
courts by preventing the enforcement of its judgment. It 
would also be a direct violation of the provision of the constitu- 
tion which declares that the President ‘* shall take care that the 
laws be faithfully executed.’’* The execution ot the laws is the 
most important duty of the executive, and in fact is a definition 
of his office. The constitution has empowered the courts to 
decide cases by construing the laws of Congress, and if, in the 
performance of this duty, they have given judgment in a case, 
and the President deliberately prevents its enforcement, is it 
possible to say that he is faithfully executing the laws? A judg- 
ment of the judiciary is a law of the land,‘ and if the executive, 
whether sheriff, governor or president, may refuse to carry it 
out, his office might as well be abolished, and that of the judici- 
ary too.® The only instance in which the constitution has author- 


475; Georgia v. Stanton, 6 Wall. 57; 
Gaines v. Thompson, 7 Wall. 347. 


Chicago v. Sheldon, 9 Wall. 50; City v. 
Sampson, 9 Wall. 477; Township v. 


12Dall. 409. See, also, Gordon’s 
Case, 7 Ct. of Cl. 1. 

2 Hayburn’s Case, 2 Dall. 409, note; 
Georgia v. Stanton, 6 Wall. 50. 

3 Const., art. 2, sec. 3. 


4 Butz v. Muscatine, 8 Wall. 575; 


Talcott, 19 Wall. 666; Pomeroy, Const. 
Law, sec. 99. 

5 Jackson, when President, refused 
to enforce the judgment of the 
Supreme Court in Worcester v. Geor- 
gia (6 Peters, 515). The court had 
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ized the President to annul the judgment of a court is the par- 
doning power, which applies only to criminal cases, and, like the 
veto power, is left to the President’s discretion." 

One of the questions raised by the famous Merryman Case? 
must be considered in this connection. At the outbreak of the 
rebellion in 1861, Merryman was suspected of treason, was 
arrested by a military officer acting under the orders of Presi- 
dent Lincoln, and placed in confinement at Fort McHenry. A 
writ of habeas corpus was issued by Chief Justice Taney and 
directed to the officer who had Merryman in charge; but the 
officer refused to obey the writ because the President had sus- 
pended the privilege of it. The Chief Justice decided that the 
President had no such power, but obedience to this decision 
could, of course,not be enforced because the President was 
stronger than the court. Whether it is the President or Con- 
gress that has power under the constitution to suspend the 
privilege of the writ was argued during the War of the Rebel- 
lion most voluminously. But the »nly question about it with 
which we are concerned is this: granting that the President has 
good reason to suppose that he may suspend the writ, may he 
lawfully exercise this power in a case like Merryman’s which, 
when properly brought before the judiciary, is decided against his 
power. If the reasoning before given be correct he must obey 
the judgment of the court. It is a case which, by the constitu- 
tion, the judiciary have the power to decide, and if he refuses 
obedience to their decision he will fail to execute the laws, and 
will be assuming judicial power. But suppose the President 
feels certain not only that the decision is unconstitutional, but 
that if he obeys it the safety of the country will be endangered, 
or that the decision was made from corrupt and treacherous 
motives,and by judges who intended to aid in destroying the 


declared that the law of Georgia for- to have said: ‘‘John Marshall has 
bidding white persons to reside within made his decision; now let him enforce 
the Cherokee nation was unconstitu- it.’ 41 Niles Reg. 174,313; 42 Id. 78; 43 


tional, and ordered Worcester, the 
missionary who had been imprisoned 
under it, to be released. Georgia 
would not obey, and Jackson would 
not enforce obedience. He is reported 


Id. Sup. 141; 44 Id. 359; Greeley, Am. _ 
Conflict, 106; Von Holst, Const. Hist., 
vol. 1750-1832, 458. 

' Desty, Fed. Const. 201, 313. 

2 Taney, 246. 
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government. This is a predicament which is perfectly possible 
ina rebellion ; and what is the President to do? Either he must 
allow the government to be destroyed,or he must disregard the 
judgment of the court and take his chances of being approved by 
the people or impeached and disgraced by Congress. Some will 
say that aconstitution which produces such a dilemma as this must 
be defective. Whether the dilemma be a defect or not, it arises 
from a very well settled principle. Governments are usually the 
repositories of all the power that the people can give. Thus 
the English Parliament is said to be omnipotent; that is, it con- 
tains the whole sovereign power of the English people. But in 
creating our Federal government, the people held back a great 
deal of their sovereign power, and reserved it for themselves 
and for their State governments; and what they gave to the 
Federal government they did not make a unit of, but distributed 
it among three departments. This is usually expressed by say- 
ing that ours is a government of limited powers. It is the 
inevitable result of this principle that the President should some- 
times be placed in the dilemma already mentioned. He could 
not be placed in such a position in a government where he or 
some other department had all the power the people could give; 
for any department that has all the power may decide finally in 
every instance what is constitutional, and do everything that is 
necessary for the defense of the government. The English Par- 
liament being omnipotent,settles all constitutional questions and 
provides all means of defense. But no department of our gov- 
ernment could settle all questions and provide any and all means 
of defense without assuming the power of the other departments, 
and all the departments combined could not undertake such things 
without assuming the reserved power of the people. What is it 
then which finally decides a constitutional question? What is it 
which, when the executive and the judiciary are at war with each 
other, settles which is inthe right? Inthe nature of things there 
must be some mode of final settlement ; but under a government 


1 Blackstone puts it thus: ‘‘How- ble, absolute, uncontrolled authority, 
ever they began, or by what right in which the jura summi imperii, or the 
soever they subsist, there is and must rights of sovereignty, reside.” 1 Bl. 
be in all of them a supreme, irresisti- Com. 48. 
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of limited powers, it cannot be any department of the govern- 
ment and, therefore, must be the people.'| They made the con- 
stitution, they own the delegated power, and also the reserved 
power; and their decision is beyond the reach of either physi- 
cal force or argument. By accepting or rejecting the actions of 
their agents, the departments, the people can make of the constitu- 
tion what they please. They not only can keep their agents 
within the constitutional limits, but they can also change the con- 
stitution. If Congress should this year declare Grover Cleve. 
landelected President for life, and the people should acquiesce and 
give their support, this radical and revolutionary change would 
practically become as much a part of the constitution as if it 
had been incorporated in the instrument prepared by the conven- 
tion of 1787, or as if it had been produced by the formalities of 
amendment provided in the fifth article. But supposititious 
cases are not necessary. The constitution ordains that the Pres- 
ident shall be chosen by electors sent from each State, and, as 
all admit, with the special intention of avoiding a direct popular 
vote. The people, by assenting to the custom of nominating 
conventions and the pledging of electors, have completely 
thwarted this intention and changed the constitution; yet no one 
ever thought of objecting to the acts of a President because he 
had been elected in this manner. So the people have allowed it 
to become law, that although the President must have the con- 
sent of the Senate to appoint persons to office, he may remove 
them from office without the Senate’s consent. This is a most 
interesting instance of the settlement of a constitutional ques- 
tion by practice and the assent of the people. The power of 
the President to remove from office without the consent of the 
Senate is one of far-reaching consequences and involves important 
interests. It has been vehemently discussed at different times ; 
and for many years the weight of opinion among constitu- 
tional lawyers seemed to be against such power. But the 


1 Speaking of violations of the con- ment provided by the constitution 
stitution,Story says: ‘‘The remedy, itself.’’ Story, Const., secs. 374, 37 , 
however, in such cases is solely byan 393-395; Fed., No. 44; Pomeroy, Const. 
appeal to the people at the elections, Law, sec. 126; 7 Jefferson’s Works 
or by the statutory power of amend- (ed. 1854), 358. 
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practice of many successive administrations and the consent 
of the people have settled the question in the President’s favor,! 
When Jefferson was President and acquired the Louisiana 
territory by treaty, he frankly admitted that it was uncon- 
stitutional to gain foreign territory in that way, and left 
the matter to the decision of the people.?, They supported him, 
and no one has since doubted the constitutionality of such acqui- 
sitions. The protective tariff was once strenuously opposed as 


unconstitutional. But it has been supported, acquiesced in and 
enforced by the large majority of the people for so many years 
that no one would now take that ground against it. As Hamil- 
ton said in the Federalist: ‘* The national government, like every 
other, must judge in the first instance of the proper exercise of 
its own powers and its constituents in the last.’’ ® 


1 Story, Const., sec. 1543; Pomeroy, 
Const. Law, sec. 647. 

2 Jefferson thought that he had 
** done an act beyond the constitution.” 
The legislature, he said, should ratify it 
and ‘throw themselves on their country 
for doing for them unauthorized, what 
we know they would have done for 
themselves had they been in a situa- 
tion to do it. It is the case of a 
guardian investing the money of his 
ward in purchasing an important 
adjacent territory; and saying to him 
when of age, I did this for your good; 
I pretend to no right to bind you; 
you may disavow me and I must get 
out of the scrape as I can. I thought 
it my duty to risk myself for you.” 4 
Jefferson’s Works (ed. 1854), 500. 

8 Federalist, No. 33. 

Pomeroy, in his work on Constitu- 
tional Law, begins by maintaining that 
the final interpreter of the constitution 
is the people (Pomeroy, Const. Law, 
sec. 126), and then a few pages further 
on undertakes to prove that the final 
power to interpret the constitution 
resides in the Supreme Court (Const. 
Law, secs. 134-148). This confusion 


If, therefore, a President believes that one of the departments 


of thought may be explained by sup- 
posing that the learned commentator 
was misled by the language often used 
about the Supreme Court. The people 
have such respect for the integrity of 
that tribunal that they and also the 
departments of government usually 
adopt its opinions on constitutional 
questions. Sometimes, however, they 
do not, as for example in the Dred 
Scott Case. It is in this sense only 
that the Supreme Court can be called 
a final arbiter, and when Pomeroy’s 
argument in favor of the people as the 
final arbiter is considered, I think 
this must be what he means. The 
Supreme Court has no constitutional 
right or power to become a final 
arbiter, though practically it may often 
become such, if the people are willing 
to adopt its conclusions. The argu- 
ments and authorities used by Pome- 
roy prove only that the Supreme Court 
is entitled to decide finally on the 
cases submitted to it, which is a very 
different thing from making its mere 
opinions a final decision for every- 
body. 
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is attempting to destroy the government is it not his duty to set 
himself against that department and call on the people to support 
him? If they are with him he is safe; if they are not, he is a 
very unfortunate man. But the President is not authorized to 
resist one of the other departments acting within its proper sphere 
every time he thinks it in the wrong. By his constitutional 
power to put down rebellion he may resist one of the depart- 
ments which is aiding the rebellion. But the treatment for a 
violent disease is not the treatment for health, and in all ordinary 
cases he must obey and enforce the decrees of the judiciary, no 
matter what his private opinion may be. Resistance to them can 
be justified only as an heroic remedy, and only in times of great 
danger. He must be prepared for an appeal to the people, who 
alone can authorize him to act as their agent in enforcing the 
doctrine, that they will not let one department or one section 
of the country destroy the whole fabric of’the government. 
If the President could refuse to carry out the decrees of 
the courts and the acts of Congress every time he thought 
them unconstitutional, it would violate both the theory of limited 
power and the theory of divided power. For he would be ex- 
ercising the reserved power of the people, and also be absorbing 
the power given by them to the other two departments. The 
people alone have the right to wield such power. They may 
authorize the President to wield it for them; but nothing save 
the most imminent danger can justify him in taking that for 
granted. The President is not independent. There is no de- 
partment, nor body, nor class, nor State, nor section in the 
country that is independent except the people. 

3. If the President believes an act of Congress to be unconstitu- 
tional, may he refuse to enforce it? Would he in this respect be 
bound by the opinion of the Supreme Court on the constitutional- 
ity of the act? 

A great deal of what has already been said applies to this in- 
stance. The constitution commands the President to ‘take 
care that the laws be faithfully executed,’’ ' and what becomes of 
this provision if he refuses to enforce acts of Congress? His own 


1 Art. 2, sec. 3. 


nt 
na 
ne 
ft 
n, 
li- 
as 
id | 
's 
l- 
ts 
p- 
or 
ed 
le 
of 
he 
ly 
al 
ey 
ed 
ly 
ed 
Ng 
he 
1k 
al 
al 
4 
u- 
e- 
rt 
he 
ry 
re 
y- 


222 ARE THE DEPARTMENTS OF GOVERNMENT INDEPENDENT? 


opinion of their constitutionalty can have nothing to do with the 
matter. If he uses his own judgment and nullifies laws by 
preventing their enforcement, he will be assuming legislative 
functions, and be taking away from Congress the power which 
the constitution has expressly given. Could a President who 
thought the protective tariff unconstitutional,lawfully order the 
officers of customs not to collect it, or could a President who 
thought national banks unconstitutional, lawfully order the 
Secretary of the Treasury not to issue notes to them,and not to 
receive bonds for their security? If he could,then laws are 
nothing but recommendations, and our President has all the dis- 
pensing power that was claimed by James the Second. 

The fact that the Supreme Court have passed on the constitu- 
tionality of an act cannot affect the President’s duty in this re- 
gard. The opinion of the Supreme Court is binding only in the 
ease which they have decided, and cannot either relieve the 
President of his duty to execute an act of Congress or make that 
duty more imperative. If the Supreme Court decide that an act 
is unconstitutional,the act is of no force in the case before them, 


and the President would be bound by the constitution to enforce 
the judgment of the court so far as concerned the parties to the 


case. But the act itself is not destroyed by the decision of the 
court, and still exists as a command from the legislature to the 
President and is binding upon him within his own department.’ 
In this instance the President is independent of the judiciary ex- 
cept so far a concerns the enforcement of their judgment; but 
he is not at all independent of the legislature.’ 


1 By far the greater part of the acts 
which the President has to enforce 
never come before the judiciary for 
decision. 

2 The Supreme Court have several 
times held that the officers of the exe- 
cutive department, though beyond ju- 
dicial control in discretionary duties, 
could be compelled by process to per- 
form ministerial acts which were re- 
quired by law; as, for example, to 
deliver a land patent, or an officer’s 
commission, or to credit a person with 


money due him. Marbury v. Madison, 
1 Cranch, 187; Kendall v. United 
States, 12 Peters, 524; United States 
v. Schurz, 102 U.S. 378. 

In Kendall v. United States, the 
court said in reply to the argument 
that the executive was independent: 
** It would be vesting in the President 
a dispensing power, which has no 
countenance for its support in any part 
of the constitution; and is asserting a 
principle, which if carried out in its 
results, to all cases falling within it, 
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The results of the discussion may be summed up ina brief and 
general way as follows: — 

1. The President is independent of the judiciary in vetoing a 
bill, in making a treaty, in pardoning a prisoner, and in exe- 
cuting an act of Congress. 


2. But he is not independent of the judiciary with respect to 
their decrees and judgments. He must enforce them whether he 
thinks them constitutional or not. 


3. The President is independent of Congress in vetoing a bill, 
in pardoning a prisoner, and in removing from office. In nego- 
tiating a treaty he is independent of the House of Representa 
tives, but not of the Senate. 


4. But heis not independent of Congress in executing the laws. 
He must enforce the laws which Congress has enacted, whether 
he thinks them constitutional or not. 


5. Congress is independent of the President when it can 
pass the laws over his veto. In making treaties the Senate is in- 
dependent of the President, and the House may perhaps become 


independent of both the Senate and President by refusing to ap- 
propriate money for carrying a treaty into effect. 


6. But it is not independent of the President as is indicated 
in No. 3. 


7. Congress is independent of the jndiciary with respect 
The judiciary cannot restrain Congress from enacting an uncon- 
stitutional law. 


8. But they are not independent of the judiciary with respect 
to decrees and judgments. Congress cannot reverse a decision 
of the judiciary or declare that a judgment shall not be en- 
forced. 


would be clothing the President with 
a power entirely to control the legisla- 
tion of Congress, and paralyze the ad- 
ministration of justice. To contend 
that the obligation imposed on the 
President to see the laws faithfully 
executed, implies a power to forbid 
their execution, is a novel construction 


of the constitution, and entirely inad- 
missible.’’ 12 Peters, 613. 

In Attorney-General v. Barstow (4 
Wis. 567, 587), the doctrine of total in- 
dependence was relied on by counsel 
for respondent and argued at great 
length; but the court utterly repu- 
diated it. 
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9. The judicary are independent of the President as in. 
dicated in No. 2. 


10. But they are not independent of the President as is in- 
dicated in No. 1. 


11. The judiciary are independent of Congress as is indicated 
in No. 8. 


12. But they are not independent of Congress as is indicated 
in No. 7. 


13. It is a general rule that no department can perform any 
function which naturally belong to the others. The execu- 
tive cannot transact business which is in its nature legisla- 
tive or judicial, and neither the legislature nor the judiciary can 
transact business which is in its nature executive. 


14. The only exception to these rules, that is to say the only 
occasion when a department may become entirely independent, is 
when the life of the nation or of the union is threatened, anda 
department, in order to defend and save, oversteps the limits of 
constitutional law and on principles of necessity and self-defense 
calls on the people to support it. Such an occasion must in the 
nature of things arise in every government of limited powers. 
The doctrine here advanced will be denied by some. It isa 
great question, and of course cannot be completely discussed 
within the limits of this article. 

I have now, perhaps, made clear what I said at the beginning, 
namely, that the proposition which affirms that each department 
is entirely independent of the others is too general. The truth 
is that each department is independent only when acting within 
its own sphere. It is false to assert generally that the depart- 
ments are independent, and equally false to assert generally that 
they are not independent. In some cases the executive is inde- 
pendent of the judiciary and in others not, and in some 
cases the legislature is independent of the judiciary and in others 
not, and so on through all the combinations. Nothing but 
confusion will come of taking a general assertion of independ- 
ence, and applying it indiscriminately to all cases. Each case 
must be taken by itself and worked out by all the principles 
which apply to it. Even in their elementary construction as 
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they appear on the first glance at the constitution, the depart- 
ments are not independent. The President controls the legisla- 
ture by his veto, and the judiciary control the legislature by 
other in appointments to office and in the making of treaties. 
Madison maintained in the Federalist that this was a special merit 
of the constitution.' 

Either all of the departments are independent, or one of them 
isindependent, or none of them. Ifall of them are wholly independ- 
ent, then each one may exercise all the powers given to the gov- 
ernment, which is a violation of the principle of divided author- 
ity, and each one may exercise the reserved power of the people, 
which is a violation of the principle of limited power. But if all 
attempt to be independent, the result will be that only the most 
powerful one will be independent ; and if one be independent it 
will have absorbed the power of the others, and there will be no 
divided authority, and it will also be exercising the reserved 
power of the people. The only view of the subject that can be 


reconciled with the principles of the constitution is that no one 


of them is wholly independent. 

The advocates of total independence are continually saying, 
the powers of government are co-ordinate, the departments are 
co-ordinate; and they appear to use co-ordinate in the sense 
of co-equal. Of course, if the departments are co-equal each 
one has in every instance the same powers as the others. But as 
Judge Bradley, in the debate on Mr. Street’s paper,’ very prop- 
erly suggested, co-ordinate does not mean quite the same 
thing as co-equal. It means co-equal and something more. 
Co-ordinate powers are powers which are co-equal, and also 
work together in harmony to produce a certain result. The 
limbs of a horse afford a good illustration of co-ordinate powers. 
They are co-equal; but if that were all they would be of little 
use. If they were exerted all at once and each in the same way, 


1 Federalist, Nos. 47-51; Story, the maxim requires, essential to a 


Const., secs. 518-545. Madison said: 
“Unless these departments be so far 
connected and blended, as to give to 
each a constitutional control over the 
others, the degree of separation which 


free government, can never in practice 
be duly maintained.’’ Federalist, No. 
48. 

2? 6 Rep. Am. Bar. Ass. 30. 
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construing their laws. The House of Representatives and 
the Senate are balanced against each other in the enactment of 
laws. The Senate and the President are balanced against each 
others motion and speed are attained. Co-ordinate powers are 
connected together in the same organization. Co-equal powers 
are separated and usually belong to distinct bodies. The king of 
one country may be co-equal with the king of another country, 
but not co-ordinate. The powers of a government are co-ordi- 
nate, not co-equal. This was happily expressed by Webster when 
he compared our government to the solar system, which, with 
its marvelous forces, all moving in harmony and never inde. 
pendently, is the grandest illustration that can be given of co- 
ordinate powers. 

It is curious that the believers in total independence should be 
so dreadfully afraid of the judiciary. It is by all odds the 
weakest department of government. It cannot act until a case 
is brought before it and has to rely on others to enforce its 
decrees. In their haste to protect themselves from it they have 
taken up the independency notion, which makes of the executive 
a greater tyrant than the judiciary ever dreamed of being. 
Total independence does not much increase the power of the 
legislature. But if the President is independent he can prevent 
the execution of every law of the statute book and every judg- 
ment of the court. The Czar of Russia could hardly wish for 
greater despotism. We usually see the champions of freedom 
valiantly resisting the arbitrary will of an individual and seeking 
to be governed by courts of law and representative assemblies. 
But in this instance, we find them flying from courts and 
assemblies and rushing into the embraces of a one-man power.! 

The truth is they belong to a class of men who, under various 
names and for various purposes, have always given the Ameri- 
can people a great deal of trouble. They are lovers of anarchy, 
and they hate anything like nationality or well-organized gov- 
ernment. They would like to make of the United States a 
country where every department, every section, every State and 
every party could construe the constitution as it pleases. They 


1 6 Am. Bar Assn. Rep. 186. 


i 
or 
ace 
eac 
wal 
fra 
Su) 
cat 
the 
stil 
str 
pli 
ful 
the 
su 
sti 
Cc 
on 
en 
in, 
th 
se 
au 
re 
n 
ti 
si 
la 
ea 
th 
fil 
m 
of 


ARE THE DEPARTMENTS OF GOVERNMENT INDEPENDENT? 227 


or if each were exerted independently of the others, they could 
accomplish nothing. But by co-ordinating them, by moving 
each in its own sphere, and in harmony with and in support of the 
want to secede, separate, divide and split, and make each of the 
fragments a sovereign. They have a grudge against the 
Supreme Court, because it has always been for union, and be- 
cause the people have supported it. They complain that such are 
the virtue and ability of that tribunal that the people super- 
stitiously think everything it says must be right. This is 
strange language for Americans to use. It is a strange com- 
plaint to make of a people that on questions involving the 
fundamental law of their country they have entire confidence in 
the opinion of their Supreme Court. Some of us might think 
such a state of affairs almost ideal. There is nothing in the con- 
stitution which would imply that the mere opinion of the Supreme 
Court is to be binding, as matter of constitutional law, on any 
one, except the parties to the suit and the officers who are to 
enforce the judgment. But if the court, by its wisdum and learn- 
ing, so win the confidence of the people, that they accept it as 
their legal adviser and consider its opinions as in most cases a 
settlement of constitutional questions, there is no law to forbid 
and none but the enemies of the country need complain. Such 
reverence for law, such a triumph of reason, unaided by force, is 
not a superstition, but an undoubted mark of advanced civiliza- 
tion.! 


Sypney G. FisHer. 
PHILADELPHIA. 


1 Madison said: “Without losing 
sight, therefore, of the co-ordinate re- 
lations of the three departments to 
each other, it may always be expected 
that the judicial bench, when happily 
filled, will, for the reasons suggested, 
most engage the respect and reliance 
of the public as the surest expositor 
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of the constitution, as well in ques- 
tions within its cognizanceeconcerning 
the boundaries between the several 
departments of the government as in 
those between the union and its mem- 
bers.” 4 Writings of Madison (ed. 
1865), 350. 
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The increase in the number of law schools in the United States, 
and in the number of their professors and students, though said 
to be partially arrested in the last few years, yet indicates that 
they are destined to supplant the former method of instruction 
solely in the offices of practicing lawyers. Opinions may vary 
as to the gains and losses of this change of method, but all will 
agree that it lends great importance to the question of the plan 
of imparting knowledge to be pursued in the law schools. The 
following remarks are offered as a suggestion on this point, de- 
rived mainly from experience. 

If there is one defect chiefly to be noted in law-school methods, 
it is probably the dry and unillustrated style of the lectures 
which are relied upon to supplement the text-books. Upon en- 
tering the class-room or hall, which almost equally with the court- 
house, might be called the temple of justice, the neophyte is not 
apt to find many visible aids to his devotion. The walls are 
generally bare, unless for the portraits of some legal worthies, 
whom he will see to be ugly without, perhaps, feeling that they 
were great; the platform will be adorned only with a table anda 
pitcher of water, warning him mutely of the aridity of the subject, 
while chairs or benches front it in rigid rows, all adding to that 
effect of ‘* saw-dust without butter’’ which of old was held up 
to terrify the aspirant. 

The law is taught as if it were abstract and metaphysical, need- 
ing only the spoken word to convey it to the understanding, and 
disdaining physical surroundings as hindrances rather than helps. 
On the contrary, law is practical and concrete, dealing with cor- 
poral objects, animate and inanimate, and devoted to every-day 
affairs. The proper effort of the instructor would seem to be to 
connect the abstract principles he announces with the physical 
facts to which they relate, so as to make the liveliest impression 
upon the hearer. In other words, the modern idea is always to 


228 

app 
ord¢ 
gag 
to k 
toge 
It 
have 
the 
in 
app! 
exp 
prel 
bein 
vent 
ing 
rem: 
proc 
phr: 
A 
wilf, 
wha 
han; 
outs 
law 
Dan 
Scot 
dent 
this 
with 
islat 
grat 
exp! 
mea 
O 
the 
of it 
whe 


OBJECT-TEACHING IN LAW SCHOOLS. 229 


appeal to the eye as much as possible, in addition to the ear, in 
order to make comprehension easier, to keep the attention en- 
gaged, and to aid the memory by a double set of impressions, 
one of which may revive the other if faded, or which seem 
to keep each other alight, like two sticks of wood burning 
together. 

It is not too much to say that other branches of instruction 
have advanced beyond the law in this respect. Beginning with 
the tuition of the smallest children, and continuing to graduation 
in most arts and sciences, ingenuity has been taxed to find 
appliances in the way of blocks, charts, maps, casts, globes, 
experiments, lantern views, and other visible helps to com- 
prehension. The law does not admit of all these means 
being used in connection with it, and of course its dignity pre- 
vents our adopting anything which could be satirized as belong- 
ing to the ** kindergarten.’? With this reservation made, there 
remain many ways in which law schools may be rendered more 
productive of results, and for these collectively the convenient 
phrase ‘* object teaching ’’ has above been used. 

As an example, it is difficult to understand how a lecturer can 
wilfingly dispense with a plain map of the United States, some- 
what historical in its outlines if possible, and one of Great Britain, 
hanging where they can be seen by all the class. At the very 
outset of Blackstone is a reference to the three kinds of common 
law once prevailing in England,— West Saxon, Mercian and 
Danish, — and there is frequent mention of the different laws of 
Scotland, none of which may be clear without a map to the stu- 
dent who is not anadept in geography. Still more important in 
this country is a correct idea of the struggle of the common law 
with the other systems it encountered, the spread of divorce leg- 
islation through the northwest by the various streams of immi- 
gration, the area of homicide, and other topics, which may be 
explained verbally, it is true, but which take on new life and 
meaning when brought to the eye as well as the ear. 

Of like importance would be a large printed chart or charts of 
the Federal constitution, showing its grand outlines and as much 
ofits details as practicable. This, or these, could be removed 
when a recitation from memory might be desired, but at other 
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times would keep the student mindful of this basic law, so con. 
stantly modifying the application of nearly all other laws in actual 
practice. 

There seems to be no valid reason why a model showing the 
various divisions of real property, natural and artificial, should 
not be employed, in aid of verbal description, often uncertain 
on account of the varying use of terms. Reference to the sur- 
rounding landscape, if familiar to the students, would of course 
answer the same purpose. 

How can any one describe an indented deed, or one with livery 
of seisin indorsed upon it, so well as by exhibiting one of the time- 
stained parchments, which can generally be procured, at least in 
fac simile? A modern deed can ‘then be effectively contrasted 
with it. 

No aid, however slight, to the student in what seems to many 
at first a trackless maze, should be thought useless. Itisa boon 
to short memories to point out that the principal date of Justin- 
ian’s codes, A. D. 533, multiplied by 2 gives the date of the 
Norman Conquest, A. D. 1066, which by a change of the figures 
becomes 1660, the date of the Restoration,— 12 Chas. II.,— three 
landmarks of legal history. 

Above all, the constant use of the blackboard, or equivalent 
charts, if they can be procured by those not fond of handling 
chalk, may be recommended as being almost as indispensable as 
in the teaching of mathematics. Pages of dry text which 
bewilder the untrained mind, or leave but a confused impres- 
sion, may thus in many cases be reduced to one simple dia- 
gram. 

A good example of this kind is Mr. Bishop’s colored chart of 
the field of criminal law, which students may be taught to repro- 
duce on the blackboard or on paper, in a manner similar to map 
drawing from memory, until they have thoroughly mastered it. 
Baron Field’s analysis of Blackstone is valuable as a suggestion. 
A still more elaborate scheme of analysis appears to be in use at 
the University of Virginia. The smooth and flowing style of 
this commentator is apt to conceal from the student the logical 
system which underlies it, unless that is brought to light by the 
instructor. 
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The more compact the method of presentation, the more cer- 
tainis it tobe retained. The following are submitted as specimens 
drawn from Blackstone’s introduction and first book. The law 
deals, he says, with Persons and Things; and he subdivides each 
in a fourfold way of which he seems to have been fond. Taking 


first his allotment of Persons, it is readily placed upon the black- 
board thus : — 


Persons are: — 


1. NaTURAL. 


Governors, etc. Citizens 


or 
Subjects. 


Towns or cities. 
Stock companies, etc. 


2. ARTIFICIAL (corporations.) 


It will readily be understood in the above that each of the 
corner squares is defined by both the terms nearest it outside 


the lines. ‘*Things’’ are divided by Blackstone in a similar 
manner — 


1. REAL. 
“ Lying in livery’? — Lying in grant’ 
lands. : ways, etc. 
3. CORPOREAL. = 4, INCORPOREAL, 
Choses 3 Choses in 
in possession. r action. 


2. PERSONAL. 


Chattels real are here indicated as partaking of the nature of 
two sub-classes. 

The same method may be followed with the difficult chapter 
on Feudal Tenures, which is generally noticed by the lecturer 
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as a subject of historical interest. 


stone: — 


3. CERTALN. 
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They are, 


1. FREE. 


Socage, 
Petit serjeantry, 
Burgage, 
Gavelkind. 


(Proper feuds), 
Knight service or 
chivalry. 
Grand serjeantry, 
(Escuage). 


Privileged villenage, 
or villein socage, 
(Ancient demesne). 


Pure villenage, 
(Copyhold). 


2. BasE. 


says Black. 


4. UNCERTAIN, 


The same square will serve to represent the division of lands 
in an ancient barony, manor, or lordship, of which several went 
to an ** honour,’’ thus : — 


Demesne 
lands. 


( Tenemental.) 


Not quite so logical and complete, but yet useful for mnemonic 
purposes, might be a diagram of Blackstone’s four books of his 
commentaries, thus: — 


I. 


RIGHTS. 


1. Persons. 


2. Things. 
(Property). 


3. Private. 
(Civil Remedies). 


4. Public. 
(Criminal Law). 


Vou IL. 


WRONGs. 


|| 
¢ 
| 
t 
in 
Bocland. 
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Still further carrying out the fourfold idea, as a matter of 
curiosity, the instructor might indicate the elements discovered 
by Bentham in the idea of property, thus : — 


( Original.) 


1. Right of 2. Right to 
occupation. exclude others. 


8. Right of 4. Right of 
disposition. transmission. 
(Or transfer to others). | (By descent after death). 


( Derivative.) 


Figures even simpler and more obvious than the foregoing 
may have their use, though it would seem at first view almost 
trivial to draw three circles to show how one term is contained 
in another, thus : — 


‘wereditameng, 


senements, 
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The feudal holding of land may be illustrated more clearly to 
some minds thus : — 


= (lord paramount). 


lord. 


CE Tenant paravail. 


Perhaps, although it seems oversanguine to expect it, that 
tertium quid, the feudal notion of ‘seisin,’’ might be robbed of 
some of its terrors for students by a visible representation like 
the following, showing the lines, so to speak, on which it traveled, 
with the explanation that it could not rise to the top line, and 
always tended to fall to the lowest line, unless supported in some 
living (or expected) person. 


. Tenancy for years.... 


2. Tenancy for life or 
lives, conditional | 
fee or estate tail. 


8. FEE SIMPLE........ 


4. Fee of mesne lord, 
or reversionary in- 
terest. 


inent domain in 


5. Ultimate fee or “in 
sovereign. 


The seisin in any supposed or given case might then be repre- 
sented by a point starting from line 5, traveling along the other 
lines for greater or less spaces, sustaining various terms of years 
on line 1, and finally falling back to line 5 by escheat on extinc- 
tion of heirs, or forcibly resumed by the sovereign for public 
purposes. 

Lest it should be thought that Blackstone or the ancient writers 
are alone open to this mode of treatment, a specimen froma very 
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different author may be used, namely, Mr. Heron in his short 
treatise on Jurisprudence. His division of his subject may be. 
accurately condensed into this form: — 


Jurisprudence includes 


1. The science of 2. The art 3. Practice of 
Positive Law. of Legislation. Law. 


I 
(publ 


This needs some explanation from Mr. Heron’s text. By 
international law he means that which governs relations between 
different sovereignties ; by political, that which regulates rela- 
tions between governments and their citizens ; by criminal, that 
applying to cases between citizens, but of such a nature that the 
government intervenes actively as prosecutor ; and by civil, that 
which applies to citizens merely. His suggestion of three fields 
of activity, science of law, art of legislation, and professional 
practice, explains itself, the first being, perhaps, the least culti- 
vated at present. 

Of equal utility with what are above called diagrams, are 
tabulated statements, which range together related facts, so as. 
to show their chronological or other order. As an instance, 
few students probably realize at firs. how many ages of man are 
carefully noted by the law, or how vague is the expression ‘‘ of 
age,’’ unless it is specified for what purpose. Shakespeare’=. 
oft-quoted seven do not tell the whole story. It may be briefly 
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outlined as follows, of course omitting many details and qualifi. 
cations: — 


THE LAW OF AGES. 
P ( Protection from murder—inchoate title to property and 
Before birth...... \ appointments to trusts, etc. Tty 


Inchoate titles become vested — father’s tenancy by curtes: 
At birth....-. initiate, otc. 


At { proved doli capax—may contract (voidable) mar- 


At nine.. ‘Wives ”’ entitled to dower. 
At ten.. Girls may ‘‘ consent’ under Stat. Eliz., c. 7, s. 4. 
At twelve Girls may contract valid marriage. 


{ Boys may contract valid marriage — presumed doli capax — 
At fourteen.--- -- both sexes elect guardians. 


” a. a \ Women are of age in some States 


At twenty-one Full legal age (except as to marriage, in some countries), 
At twenty-five Eligible as Representatives in Congress. 

At thirty............ Eligible as Senators. 

At thirty-five........ Eligible as President. 

At forty-five. Discharged from militia duty, 


The list might be continued even further under statutes in the 
various States. 

It might be explained visibly by blackboard or chart that 
every chain of title in the Eastern States, and in most of those 
in the West, has impliedly prefixed to it the following general 
links : — 


Discovery by John Cabot 

Grant and charter by James [.............ccccccscescccccccccsscces A. D. 1606 
Colonies in New England, Virginia, etc 

Extinction of Indian title .D. 
Definitive Treaty of A. D. 1783 
Adoption of Federal Constitution \ : A. D. 1787-'90 
Ordinance for N. W. Territory A. D. 1787 


Students are prone to think that wills of real property flourish 
proprio vigore, and are almost as much a part of the order of 
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nature as the growing of grass or flowing of water. To meet 
this impression it may be very effective to exhibit an abstract of 
history in this condensed form: — 


HISTORY OF WILLS. | 


From ———-———- to A. D. 1066. (Norman Conquest.) 


Uncertain period. Wills probably good by custom. 


A. D. 1066 to A. D. 1535. (Statute of Uses.) 


Wills (void at law) enforced only as trusts, etc., in Chancery. 


A. D. 1535 to A. D. 1539. (Statute of Wills.) 


No devises of lands whatever. 


A. D. 1539 to A. D. 1660. (Reform in Land Tenures.) 


Devises only of certain lands (without formalities.) 


A. D. 1676. (Statute of Frauds.) 


Beginning of the modern law of attested wills. 


Moot courts, with and without juries, and the writing of legal 
documents to be read and criticised in class, may be assigned to 
the same general head of object-teaching. They need no expla- 
nation or advocacy. 

Even with the longest course and greatest number of hours 
each day so far obtaining in this country, instructors mourn their 
limited chance ot imparting to students adequate knowledge of 
such a world-wide subject as the law. It is evident that with the 
two years’ course which prevails in many law schools, especially 
when this signifies about eight months in each year, and an hour 
or so a day given to class work, the difficulty of getting even an 
outline of the science imprinted on the student’s mind is vastly 
increased. Every device, whether labor-saving or time-saving, 
that can properly be employed, therefore becomes of import- 
ance, and every suggestion of such an aid deserves consideration 
on its merits. 


Wiviiam Henry Dennis. 
WasuHinGron, D.C. 
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RESPONSIBILITY OF ATTORNEYS TO CLIENTS. 


RESPONSIBILITY OF ATTORNEYS TO CLIENTS FOR 
NEGLIGENCE AND ERRORS. 


I. General Statement of Duty and Liability. — Under the 
general law of negligence it is prescribed that any person who 
undertakes to perform services for another is responsible to the 
latter in damages for any loss or detriment actually suffered in 
consequence of his want of skill in his particular art or profes- 
sion, or by a failure to apply such skill with proper care and dili- 
gence to the matter in hand. The relative amount of learning 
and skill required depends upon the nature and scope of the 
bailee’s public employment and the delicacy and intricacy of the 
work intrusted to him. But, absolutely considered, it is always 
to be referred to the standard of the degree of proficiency and 
capability ordinarily possessed by persons in good standing and 
repute in that particula: employment. Attorneys and counselors 
at law and solicitors are amenable to this general rule. In what- 
ever branch of his profession a lawyer is employed, he is under- 
stood as contracting with his client that he possesses such a 
degree of learning, capability, and skill as is commonly to be 
found in an ordinarily good practitioner, and that he will exert 
himself in the client’s business with a proper and reasonable 
amount of care, activity, and prudence. He does not undertake 
to make extraordinary and unreasonable exertions ; nor does he 
guarantee that success shall invariably crown his efforts. Neither 
must he be understood as representing himself to be gifted with 
that measure of sagacity and learning which is attributable 
only to the most eminent members of the profession, unless he 
unreservedly assumes the management of affairs of such vital 
importance and inherent difficulty as should only be intrusted to 
eminent counsel. But if he is found lacking in the knowledge 
and capability which are ordinarily and reasonably expected of any 
reliable attorney, whereby his client suffers a loss; or if he fails 
to exercise an ordinary and proper degree of diligence and atten- 
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tion, he makes himself liable for the results. A sound and in- 
structive discussion of the general subject is found in a New 
Hampshire decision.’ We quote from the opinion of Bell, J. : — 


“And here it may be laid down broadly, that without a special contract for 
that purpose, he is never a warrantor nor insurer. He never stipulates for suc- 
cess at all events; and he is never to be tried by the event. * * * By our 
law a person who offers his services to the community generally, or to an in- 
dividual, for employment in any professional capacity as a person of skill, 
contracts with his employer: I. That he possesses that reasonable degree of 
learning, skill, and experience which is ordinarily possessed by the professors of 
the same art or science, and which is ordinarily regarded by the community, and 
by those conversant with that employment, as necessary and sufficient to qualify 
him to engage in such business. * * * II. In the second place, the profes- 
sional man contracts that he will use reasonable and ordinary care and diligence 
in the exertion of his skill and the application of his knowledge, to accomplish 
the purpose for which he isemployed. He does not undertake for extraordinary 
care or extraordinary diligence, any more than he does for uncommon skill. 
The general rule is well settled, as in other cases of contracts supposed to be 
mutually beneficial to the parties, that the contractor for services to be per- 
formed for another agrees to exert such care and diligence in his employment 
as men of common care and common prudence usually exert in their own bus- 
iness of a similar kind. * * * III. In stipulating to exert his skill and 
apply his diligence and care, the medical and other professional men contract 
touse their best judgment. Few cases can be supposed where but a single 
course of measures alone can be adopted, and many must occur where great 
difference of opinion may exist as to the best course to be taken. In most 
cases judgment and discretion are required to be exercised. Freedom from 
errors of judgment is never contracted for by the attorney or physician. Or- 
dinary good judgment is necessarily implied in the possession of ordinary skill, 
and if such share of judgment is fairly exercised, any risk from mere errors 
and mistakes is upon the employer alone.’’ 


But if the attorney has received positive instructions from his 
client, he is not at liberty to contravene them; he is precluded 
from the exercise of any discretion, except that of retiring from 
thecase.? However, it is not every mistake or misapprehension of 
an attorney that will make him liable to an action for negligence. 
The question in such an action is, whether he has used reason- 
able skill and care.* And in an action by an attorney against his 


1 Leighton v. Sargent, 27 N. H. main features, applies equally to all 
460. This was an action against a professional men. 
physician for alleged unskilful and 2 Gilbert v. Williams, 8 Mass. 51. 
negligent treatment of a broken limb, $ Shilcock v. Passman, 7 C. & P. 
but the opinion of the court, in its 289. 
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client for compensation, the jury may take into consideration the 
negligence of the plaintiff, or his want of ordinary skill and 
knowledge, and if they find that such shortcomings rendered his 
services of no value, the verdict should be for the defendant. 
In California it is held that the question whether or not given 
facts amount to actionable negligence is a question of law for 
the court.?- But the doctrine seems to prevail everywhere else 
that it is properly a question of fact for the jury, and to be de- 
termined upon the evidence of those who are conversant with 
and skilled in the same kind of business.? 

It should also be premised that lawyers practicing in part- 
nership are equally responsible for each other’s negligence or 
want of skill, and each individual-member of the firm is liable 
for the misconduct of any of the other members.* So, also, where 
an attorney employs another person to prosecute a claim placed 
in his hands for collection, he is liable to the client for the negli- 
gence of the person so employed ; and the fact that such personis 
himself a competent lawyer does not relieve the attorney em- 
ploying him from responsibility for his negligence. And even 
where such third person collects the debt and converts it to 
his own use, the original attorney must make good the loss to his 
client.® 

Il. Negligence in Making Collections. — When a note, or 
other evidence of indebtedness, is given to an attorney to collect, 
it is his duty immediately, or within a reasonable time, to take 
all steps that may be necessary to enforce the collection; and if 
the debt is lost through his unreasonable delay or carelessness, 
an action will lie against him for its full amount.’ Especially 


1 Caverly v. McOwen, 123 Mass. 274; Pittv. Yalden, 4 Burr. 2060; 1 
574. Parsons on Contracts, *114-5; 1 Ad- 
2 Gambert v. Hart, 44 Cal. 542. dison on Torts (Wood's ed.), p. 612 
8 Pennington v. Yell, 11 Ark. 212; et seq. 
1 Addison on Torts (Wood's ed.), p. 4 Pool v. Gist, 4 McCord, 259; 
616, note 1. See, further, as bearing Fitch v. Scott, 3 How. (Miss.) 314. 
on the general subject, Gambert »v. 5 Walker v. Stevens, 79 Ill. 193; 
Hart, supra; Stevens v. Walker, 55 Riddle v. Poorman, 3 Pen. & Watts, 
Ill. 151; Wilson v. Russ, 20 Me. 421; 224. 
Fitch v. Scott, 3 How. (Miss.) 314; ® Pollard v. Rowland, 2 Blackf. 22. 
Godefroy v. Dalton, 6 Bing. 460; 7 Executors of Smedes v. Elmen- 
Bowman v. Tallman, 27 How. Pr. dorf, 3 Johns. 185. 
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where the client’s instructions are peremptory is any delay dan- 
gerous, and it is immaterial that the attorney judged it the part of 
wisdom to wait fora time. Thus, where the holder of a note 
gave it to an attorney for collection, and there were circum- 
stances to show that it was the intention that suit should be 
brought at once, but the attorney, acting under the honest im- 
pression that he would best promote his client’s interests by de- 
laying the suit, allowed two terms of court to go by, and the 
money was subsequently lost by the insolvency of the payor, the 
attorney was held liable for the loss.'. And again, the client sent. 
a note for collection to the attorney, stating that he considered 
the debt precarious and desired an immediate collection by at- 
tachment. The debtor was apparently in large and prosperous 
business, and made such specious promises and representations 
to the attorney that he, willing to spare him the annoyance and 
inconvenience of an attachment, especially as the amount was 
very small, forebore for a time to bring suit. But the debtor 
suddenly collapsed and became insolvent, whereby the debt was 
lost. The court says: ‘* Whenever the attorney disobeys the 
lawful instructions of his client, and a loss ensues, for that loss 
the attorney is responsible,’’ and he was liable in this case.?— And 
where he allows a term of court to go by without bringing suit 
and then finally dismisses the suit, surrenders the note, and ac- 
cepts the transfer of a judgment against another person, in satis- 
faction and discharge of it, this was held gross negligence and 
sufficient to fix the liability upon him.* But it seems that an 
attorney is not liable for a failure to file a note, which he has re- 
ceived for collection by suit, as a claim against the estate of the 
maker upon the death of the latter and the declaration of the 
insolvency of his estate, when those facts occurred after the 
attorney received the note and without his knowledge.* In gen- 
eral it may be stated that where a promissory note is given to an 


1 Cox v. Livingston, 2 W.& S. 103. s.c.34Am. Dec. 86. So, also, where 
? Gilbert v. Williams, 8 Mass. 51. he delays so long in the enforcement 

This has been pronounced a ‘‘ severe ofaclaim that it becomes barred by 

case,’’ but the rule whichit prescribes the statute of limitations. Oldham r. 

stands unrelaxed. Sparks, 28 Texas, 425. 

3 Fitch v. Scott, 3 How. (Miss.) 314; 4 Stubbs v. Beene, 37 Ala. 627. 
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attorney for collection, and it bears an indorsement, it is his duty 
to use the same degree of diligence and activity in pursuing the 
indorser, and all other parties that may be liable on it, as is 
necessary in order to collect from the maker. Still it is not 
necessarily true in all cases that he is equally bound to force 
payment from all parties to the paper. If it is manifest, from 
the circumstances of the case, that the client did not seek to fol- 
low up his remedy against a given party, or that it would be ex- 
tremely difficult or impossible to do so, the attorney will not be 
liable for a failure to pursue such party.’ If the attorney’s neg- 
ligence is the proximate and actual cause of loss, it is no defence 
that one subsequently employed and acting was also negligent.! 
Like all other remedies, the action against the attorney for neg. 
ligence may be barred by the laches of the injured client. The 
attorney is allowed a reasonable time within which to begin pro- 
ceedings ; what isa reasonable timeis generally to be determined 
from the circumstances of the particular case ; and after its ex- 
piration the statute of limitations begins to run in the attorney’s 
favor. Thus, where suit was not brought against the attorney 
for negligence until seven years and five months after the note 
was placed in his hands, it was held, asa matter of law, that the 
statute was a complete bar to the action.® 

III. Negligence or Want of Skill in the Conduct of a Suit. — 
And here we must notice, at the outset, a rule which is estab- 
lished by the almost universal voice of the American decisions, 
viz., that an attorney at law has no implied authority to com- 
promise or settle the claim of his client, or to discharge the 
debtor upon payment of anything less than the full amount, or in 
anything else than money, or to sell or assign such claim. If he 
does so, he takes upon himself the consequent loss or damage 
to the client. In the absence of express instructions from the 


1 Cox v. Sullivan, 7 Ga. 144; s. ¢. 
50 Am. Dec. 386. The example given 
by the court is this: ‘‘ Incase of a note 
taken here for collection, and indorsed 
‘yy a person residing without the juris- 


ney, and in all cases standing upon a 
like footing of reason and justice.” 
2 Livingston v. Cox, 6 Pa. St. 360. 
6 Rhines v. Evans, 66 Pa, St. 192. 


And, see, as to reasonable time, Holmes 
‘liction of the State, and too remote v. Peck, 1 R. I. 242. 


for the personal attention of the attor- 


* Fitch v. Scott, 3 How. (Miss.) 514; 
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client, he acts at his peril in effecting any settlement. So, also, 
the attorney of record, in a suit against the maker of a note, has 
no authority, from his employment as attorney, to execute a valid 
release to an indorser of the same note for the purpose of ren- 
dering him a competent witness.'. And where an attorney is 
conducting an action of ejectment, he has no right, without the 
client’s consent, to make a compromise whereby a certain line is 
accepted as the boundary between the tracts respectively belong- 
ing to the parties litigant.’ It has been recently held in Penn- 
sylvania that an implied power to compromise may result from 
the character of the claim and the circumstances surrounding 
it. But this is regarded as a rather loose doctrine, and one 
not likely to be followed. For it is difficult to imagine ‘ cir- 
cumstances’’ which would confer such a power, where neverthe- 
less the client should give no instructions on the point. For it 
isto be remembered that it is only unauthorized compromises 
that thus render the attorney liable. But while they are re- 
garded with such disfavor, it is still true that if the settlement is 
acquiesced in for some length of time by the principal, and he 
accepts its fruits without demur, it will not generally be set 
aside on the mere ground of want of authority in the attorney.‘ 

But when the cause is once fairly in court, and during its 
pendency, it is entirely under the control and management of 
the attorney. Here he is allowed a liberal discretion. This is 


s.c.34 Am. Dec. 86; Moye v. Cogdell, disseizor for mesne profits during the 
69 N. C. 93; Hamrick vr. Combs, 16 pendency of the suit, if he deems it 
Rep. 148; Watts v. Frenche,19N.J. best for the interest of his client to 
Fq. 407; Wadhams v. Gay, 73 Ill. 426; avoid all the chances of litigation and 


Rowland v. State, 58 Pa. St. 198; 
Stockely v. Robinson, 34 Jd. 315, Wood- 
ward, J. 

1 York Bank v. Appleton, 17 Me. 55. 

2 Mackey v. Adair, 99 Pa. St. 143; 
Isaacs v. Zugsmith, 103 Jd. 80. Butit 
has been said in Maine, ‘‘ the employ- 
ment of an attorney to prosecute a 
suit for land of which the party alleges 
that he has been disseized, carries 
with it an authority to such attorney 
to compromise the claim against the 
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secure the speedy and successful ter- 
mination of the principal suit in the 
most economical manner thereby.’’ 
Bonney v. Morrill, 57 Me. 374. 

8 Township of North Whitehall v. 
Keller, 100 Pa. St. 105. 

* Mayer v. Foulkrod, 4 Wash. C. C. 
511. An attorney has implied power 
to submit a cause to arbitration. 
Marshall, C. J., in Holker v. Parker, 7 
Craneh, 436; Stokely v. Robinson, 34 
Pa. St. 315. 
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his peculiar domain, and here the client has no right to control his 
movements or direct his proceedings. But the lawyer is still 
hound by the same general rule of negligence. That is, he 
must exercise reasonable and ordinary skill and diligence in the 
issuing of such process as falls under his immediate supervision, 
and in the formal conduct of the suit, and he is responsible for 
gross errors or ignorance, or decided negligence, or the lack of 
proper care and skill, while the cause is before the trial court. 
Thus, in the matter of original process, the rule is well illustrated 
by a decision in the Supreme Court of Massachusetts. The case 
was this: The attorney was directed by his clients to issue a writ 
of attachment; he accordingly filled out a blank form in which 
the common money counts were printed, with blank spaces for 
the insertion of sums, dates, etc.; it appeared in evidence that 
formerly the word ** hundred ’’ had been printed in these forms, 
but was omitted in the recent forms, one of which the attorney 
used, so that his ad damnum clause read $12 instead of $1,200, 
the latter being the amount claimed by plaintiffs. In conse- 
quence of this mistake the plaintiffs lost the benefit of the attach- 


ment, and subsequently their whole debt, the debtor proving 
insolvent. Per curiam, ** We are of opinion that the facts show 
a want of ordinary care and diligence on the part of the defend- 
unt, and that there is no good reason for disturbing the verdict 
[against him]. [na case like this, where care was required, it 
was the duty of the attorney to read over the writ, to see that it 
was correct.” 


In regard to the management of a case in court, there are cer- 
tain English decisions which contain such useful illustrations of the 
matter in hand, and such important observatious of the judges 
that they require to be set out at length. We shall consider first 
that of Godefroy v. Dalton —a case of some celebrity. The 
facts may be abridged as follows: Godefroy was sued by one 
DuBois, and retained Jay todefend him. Through the negligent 
and unskilful management of Jay (as Godefroy alleged), the 
case was lost, and he was compelled to pay DuBois the amount 
of his judgment. Being then desirous of prosecuting an action 


1 Varnum v. Martin, 15 Pick, 440. 
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against Jay for negligence, Godefroy retained Dalton as his 
attorney, and the suit was brought. Dalton considered (and his 
opinion wis fortified by that of eminent counsel), that neg- 
ligence was the gist of the action and that the judgment in Du- 
Bois v. Godefroy was only alleged as a consequence, and hence 
that he would not be held to the strictest evidence in proving 
that judgment. Accordingly he offered in evidence the protho- 
notary’s book, showing a mention of the judgment, but did not 
bring up the record itself. The trial judge held that this evidence 
was not sufficient, and the plaintiff was nonsuited. Godefroy, 
who seems to have been of a very litigious disposition, thereupon 
brought the present suit against Dalton, alleging as a cause of 
action the negligence of the latter in not providing himself with 
proper and sufficient evidence in the action against Jay. Tindal, 


C. J., said: — 


“The cases which have been cited and commented on at the bar appear to 
establish, in general, that an attorney is liable for the consequences of his 
ignorance or non-observance of the rules of practice of this court; for the want 
of care in the preparation of the cause for trial; or of attendance thereon with 
his witnesses; and for the mismanagement of so much of the conduct ofa 
cause as is usually and ordinarily allotted to his department of the profession. 
Whilst, on the other hand, he is not answerable for error of judgment upon 
points of new occurrence or of nice or doubtful construction, or of such as are 
usually intrusted to men in the higher branch of the profession of the law. 
Looking, then, at the particular circumstances attending the failure of the action 
of Godefroy v. Jay, it appears, in the first place, that this was not the ordinary 
case of a direct allegation of a judgment on record, with a plea distinctly put- 
ting that judgment in issue; in which case, of ordinary and daily occurrence, 
a neglect in the attorney to provide himself with regular proof of the judgment 
on record would have classed itself with the description of gross negligence. 
There is an ambiguity in the statement of the final judgment, which would lead 
a person not well versed in the practice of pleading to suppose that it was only 
alleged as a consequential damage, and not as a direct ground of action; and in 
the former case the failure of producing the record would not have gone to the 
maintenance of the action.”’ 


The attorney was not liable in this case.! 
On the other hand, where the attorney allowed the case to be 


1 Godefroy v. Dalton, 6 Bing. 460. trial, although by the admission of 
So, also, it is not professional negli- such witness’ testimony a judgmeut 
gence for an attorney to fail to object was obtained against the client. 
tothe competency of a witness onthe Garsed v. Boyd, 12 Weekly Notes, 16. 
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called on for trial without ascertaining whether or not one of his 
material witnesses was present; and this witness was not sub- 
peenaed, but the plaintiff had undertaken to have him present in 
due season; and the witness was in fact absent, and in conse- 
quence of his non-production the plaintiff was nonsuit; in an 
action against the attorney for negligence, the plaintiff recovered 
judgment, and on motion for « new trial, the court refused to 
disturb the verdict.! 

But if the attorney is only employed to prepare the case, and 
not to try it or make the argument, he is not responsible, after 
performing iis duty, for the neglect or default of counsel. This 
is illustrated in Lowry v. Guilford. The solicitor prepared the 
case (in equity ) and in due season délivered a brief to an eminent 
counsel at the equity bar. The cause was in the paper for hear- 
ing in the ViceChancellor’s court on the 26th of February, 1830. 
The solicitor’s clerk attended the court on that day, and when 
the cause was ‘five off,’’ not seeing the counsel, he went to 
search for him. Returning after an absence of ten minutes, he 
found that the cause had been struck out of the paper with the 
others that stood before it. About five minutes afterward the 
counsel entered the court and prayed that the cause might be 
restored, but the application was unsuccessful. The attorney 
was held free from any liability.’ 

Where, however, the matter is confided to the personal charge 
of the attorney, he will be answerable for inattention and 
neglect. Thus, claim against the estate of a decedent, founded 
on a judgment, was placed in the attorney’s hands for collection 
about eighteen months prior to the expiration of the time limited 
for the final settlement of the estate. During that time several! 
ineffectual attempts were made to have the claim allowed, but it 
was at last stricken from the docket. It appeared that the claim 
could not have been successfully disputed by the administrator ; 
that the attorney gave it very little personal attention, leaving it 
almost entirely in charge of his clerk; and that there was no 
reason for the failure of the claim except the attorney’s forget- 
fulness or neglect. Held, the attorney was liable for the injury 


' Reece v. Righy, 4 B. & Ald. 202. 2 Lowry v. Guilford, 5 Car. & P. 234. 


] 
i 
t 
( 
( 
‘ 
( 
( 
\ 
t 
t 
I 
I 
\ 
€ 
- 
c 
0 
3 
al 
th 
fe 
th 
v. 
is 


RESPONSIBILITY OF ATTORNEYS TO CLIENTS. 247 


resulting from his neglect to procure an allowance of the claim 
in proper time to participate in the distribution of the assets of 
the estate.' So, where an administrator brings suit against a 
defendant, and the latter enters insufficient bail, and the attorney 
of the plaintiff fails to notify the plaintiff of such entry, whereby 
he is precluded from excepting to it, and the defendant absconds, 
though a judgment is subsequently obtained against him, an 
action will lie against the attorney for negligence.’ But the 
client has no right to control the attorney in the due and orderly 
conduct of asuit; and the latter may waive a default, contrary 
to the instructions of his client, if the case was such that there 
was no doubt in his mind that according to the settled rules of 
procedure the default would be opened by the court on the usual 
terms.® 

IV. Negligence in Proceedings after Judgment.— As an at- 
torney has no authority to compromise a claim which is given 
to him for collection, so, also, when judgment has been obtained, 
he has no right or power to satisfy that judgment without pay- 


ment in full, or to release or discharge the judgment debtor 


without the client’s knowledge and assent.‘ If he does so, he 
becomes personally liable to his client for the unpaid balance.! 
And as hisauthority and direction of the case do not cease upon the 
entry of judgment, but extend to all subsequent proceedings and 
process,® so also his duty and responsibility are not coterminous 
with the trial at nis? prius, but continue until the particular liti- 
gation is definitely and finally at an end. The opinion of the 
court in the case of Pennington v. Yell—one of the leading 
cases on this subject — contains a very satisfactory description 
of the attorney’s duties after judgment. After stating the gen- 


1 Stevens v. Walker, 55 Ill. 151. 

4 M’Williams v. Hopkins, 4 Rawle, 
382. 

’ Anonymous, 1 Wend. 108. An 


then dismiss it improperly. Evans r. 
Watrous, 2 Port. (Ala.) 205. 
4 Mandeville v. Reynolds, 68 N. Y. 


540, Folger, J.; Kirk’s Appeal, 87 Pa. 


attorney’s retainer obliges him to 
the right conduct of a suit, but not 
for the judgment of the court, for 
that is beyond his control. Gallagher 
v. Thompson, Wright (Ohio), 466. It 
is gross negligence to bring a suit and 


St. 243; Housenick v. Miller, 93 Jd. 
514; People v. Cole, 84 I]. 327. 

5 People v. Cole, supra. 

§ Lynch v. Commonwealth, 16S. & 
R. 368. 
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eral grounds of an attorney’s liability to his client, the court 
proceeds : — 


** As authority and duty, in the relation of attorney and client, are correlative 
terms, in the same sense that right and obligation are so, in a general sense, it 
results from the law, as it now stands, that when an attorney undertakes the 
collection of a debt, it becomes his duty to sue out all process, both mesne and 
tinal, necessary to effect that object; and consequently that he must not only 
sue out the first process of execution, but all such that may become necessary. 
This undoubtedly is the true general doctrine on this subject, qualified, how- 
ever, as will be presently seen, by a pervading principle that fairly grows out of 
the peculiar character of the attorney’s functions. But although it is his duty 
thus to pursue his client’s cause through all its stages, he is not imperiously 
bound to institute new collateral suits without special instructions to do so— 
as actions against the sheriff or clerk for the failure of their duty in the service 
orissuance of process. He should pursue bail, however, and those who may 
have becom? bound with the defendant, either before or after judgment, in the 
progress of the suit. But in reference to all these professional duties, the 
courts have recognized a principle to which we have already alluded, * * * 
that the attorney will always be justified in ceasing to proceed with his client's 
cause (unless specially instructed to go on ), whenever he shall be bona Jide influ- 
enced to this course by a prudent regard for the interest of his client. For in 
the nature of things these duties cannot in general be performed in a manner 
to subserve the true interest of the client if limited to that strict line of rou- 
tine conduct which is chalked out by the law as the pathway for ordinary agents, 
aud it is therefore inevitable that in the discharge of these duties they must be 
intrusted with a large and liberal share of discretion.’’! 


And since an attorney is required to sue out all necessary pro- 
cess, mesne and final, a scére factas against bail is not to be re- 
varded, in this connection, as a new suit. It is a regular step in 
the collection of the original demand, and the attorney cannot 
excuse himself for a neglect to issue it in due season, unless he 
gives notice to his client and requests specific instructions, where 
he entertains reasonable doubts of its expediency. He is an- 
swerable to the client for such neglect.? In further illustration 


? Pennington rv. Yell, 11 Ark. 212; s. bond was forfeited, and the debtor 
c. 52 Am. Dec. 262. The precise was insolvent but the surety good, it 
point determined in this case was, wasthe duty of the attorney to have 
that where property was taken in exe- pursued the surety. 

cution, and released upon the giving 2 Dearborn v. Dearborn, 15 Mass. 
of a forthcoming bond by the judg- 316. 

ment-debtor with one surety, and the 
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of the same point, we may quote the following opinion of Wes- 
ton, C. J.: — 


‘“The attorneys for the plaintiff * * * had caused the debtor’s property 
to be attached, and it was their duty, by all legal means, to make that attach- 
ment available. They became professionally charged with all legal ancillary 
proceedings necessary to make the attachment effectual. A process in replevin 
was instituted at the suit of Fiske to defeat the attachment procured by defend- 
ants for the benefit of the plaintiff. It is necessarily brought against the officer, 
who acts in trust for the attaching creditor, although he has nominally the man- 
agement of the defence. The plaintiff was the cestui que trust, and the defend- 
ants their attorneys. From this relation alone they would have been received 
to defend the replevin. But one of the defendants was also retained by the 
officer. Such being the connection between these suits, the plaintiff having a 
direct interest to defeat the replevin, the object of which was to render his 
attachment unavailable, the defendants owed a duty to the plaintiff, in defend- 
ing against the replevin process, as well as to the officer. And they could not 
relieve themselves from this responsibility by the employment or substitution 
of other counsel. When the plaintiff in replevin became nonsuit, it was their 
duty to see that the writ was put on file, that the record might be duly made up. 
They should also have moved for judgment for a return of the property reple- 
vied. Without sucha motion no such judgment can be entered, in cases of non- 
suit, nor would, in such case, a failure to return be a breach of the replevin 
bond. If the defendants had fulfilled their professional duties to the plaintiff, 
by taking such measures as to render the replevin bond available, by the regu- 
lar entry of judgment upon nonsuit, and fora return, in a suit on the bond, it 
would have been held forfeited, and the officer, in trust for the plaintiff, would 


have been entitled to judgment for the value of the property as well as for the 
damages.’’! 


And if the attorney, in the course of his professional employ- 
ment, through design or negligence, has embarrassed the collec- 
tion of his client’s debt and put it in such a shape that the latter 
cannot readily realize the amount of his claim, whereby it is 
rendered of less absolute value to him, the client is entitled to 
recover damages of the attorney, notwithstanding the original 
debtor may have been at all times able to pay the debt.? 

Where an attorney is employed to conduct a case in the Dis- 
trict Court, and judgment is rendered against his client, and he 
is entitled to «a new trial and obtains one, but conducts the pro- 


} Smallwood v Norton, 20 Me. 83. secured by mortgage for the amount 
2 Wilson v. Coffin, 2 Cush. 316. In of the judgment, in spite of his client’s 
this ease the attorney had prosecuted directions to accept nothing but pay- 
the claim to judgment and issued exe- ment in full. 
cution, and then took a note to himself 
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ceedings in obtaining the new trial so carelessly and negligently 
that the order granting the same is reversed in the Supreme 
Court, he is liable to his client for the loss sustained thereby, 
and his liability is not destroyed by the fact that the client em- 
ployed other counsel in the Supreme Court.’ 

V. Errors of Judgment and Mistakes in Law. — While it is 
undoubtedly true that ‘* not every mistake or misapprehension 
will render an attorney liable,’’ it is equally certain that gross 
ignorance of the plain and settled principles of positive law, or 
of the public statutes, or the giving of advice so plainly errone- 
ous that no lawyer of average sagacity would uphold it, will be 
sufficient to visit upon him the consequences arising from it. 
Human judgment is so often at fault, and the field of jurispru- 
dence offers so many contested and debatable points, that it is 
almost impossible to define with accuracy the line of demarcation 
between allowable mistake and that which is culpable. How- 
ever, it is certain that in ordinary cases the attorney is not 
required to possess the unerring divination and exhaustive re- 
search that belongs only to the distinguished few. It was well 
said in a New York case : — 


‘*There is no implied agreement in the relation of counsel and client, that 
the former will guarantee the success of his proceedings in a suit, or the sound- 
ness of his opinions, or that they will be ultimately sustained by a court of last 
resort. * * * He only undertakes to avoid errors which no member of his 
profession of ordinary prudence, diligence and skill would commit. * * * 
It is not enough that doubts may be raised of the soundness of his opinions or 
the correctness of his course, unless they are accompanied by the absence of all 
reasonable doubts of the propriety of an opposite course or opinion in the 
mind of every member of his profession of ordinary skill, sagacity, and pru- 
dence, caused by a decisiveness of reason and authority in its favor.” 2 


And again: — 


‘* It is not claimed that a person who undertakes to perform his professional 
business should be acquainted with the whole circle of jurisprudence, and able 
to apply all the multitudinous rules, principles, and distinctions with absolute 
accuracy. He is, however, bound to understand the leading and fundamental 


principles of the common law, and he cannot be excused for ignorance of the 
public statutes of the State.’ 


1 Drais v. Hogan, 50 Cal. 121. 3 Estate of A. B., 1 Tucker (N. Y. 
*? Bowman v. Tallman, 27 How. Pr. Surr.), 236. It appears, however, that 
274. if the statute is one of very doubtful 
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And further to the same point, it has been held that for a want 
of proper knowledge of all matters of law in common use, or of 
such plain and obvious principles as every lawyer is presumed to. 
know, an attorney is liable; but an error of judgment upon an 
unsettled and controverted question of law is not such gross 
ignorance that he will be chargeable with the damages resulting 
from it.! 

The case of Hastings v. Halleck holds that an attorney is not 
liable upon a charge of ignorance or negligence, when he ac- 
cepts as a correct exposition of the law a decision of the Su- 
preme Court of his own State.? And this is undoubtedly true 
where the decision relied upon fairly meets the point involved 
and gives a direct ruling upon it. But we find it frequently said 
that the case of Marsh v. Whitmore, before the United States 
Supreme Court, adds a proviso to this doctrine to the effect that 
there shall be no conflict of opinion between the State court and 
the Federal tribunal upon the particular point; that if the United 
States court holds adversely to the State court, the attorney 
is not justified in relying upon the opinion of the latter. The 
question is of importance and deserves a solution. Now the 
reporter’s head-note in Marsh v. Whitmore, does, indeed, add 
“jin advance of any decision thereon by this court,’’ but a criti- 
eal examination of the case will show that it cannot be carried 
tosuchalength. The facts were as follows: The complainant, a 
citizen of Maryland, sent to the defendant, a resident attorney 
of Maine, certain notes of the Kennebec & Portland R. R. Co., 
with instructions to collect out of the corporation’s property, or 
if that failed, from the individual stockholders. The failure of the 
attorney to collect the notes was attributed by the complainant 
to his gross negligence. The defendant averred that the cor- 
poration was hopelessly insolvent and that all its property was 


construction, the attorney may be ex- held not negligence in the attorney. 


cused for a mistake. In the case of But the case was so very doubtful that 


Kemp v. Burt, 4 B. & Ad. 424, the 
course advised by the attorney would 
have resulted successfully under a 
strict reading of the statute, but the 
trial court put a liberal meaning upon 
it, and so the case was lost. This was 


the appellate court, even in passing 
upon the question of the attorney’s 
negligence, expresses a doubt as to 
whether he were not right after all. 
1 Morrill v. Graham, 27 Texas, 646.. 
? Hastings v. Halleck, 13 Cal. 203. 
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mortgaged beyond its value ; that a suit was commenced against 
the corporation with a view of enforcing the collection of the 
notes from the stockholders, but was abandoned in consequence 
of a decision of the Supreme Court of Maine, made in 1858, 
subsequently to the receipt by defendant of the notes, to the 
effect that the stockholders were not individually liable,’ which de- 
cision was thereafter, in 1864, reversed by the United States Su- 
preme Court,’ but which had previously been acted upon by 
many us practically ending controversy. The trial court said:~— 


“This decision was made in 1858, and was almost universally acquiesced in 
by the profession; hundreds of actions were decided in accordance with it, and 
it was not until December, 1864, that the decision was reversed by the Supreme 
Court of the United States. An attorney-certain!y cannot be chargeable with 
negligence when he accepts as a correct exposition of the law a solemn decision 
of the Supreme Court of the State.”’ 


Field, J., said: — 


‘* So faras the notes are concerned the case may be dismissed from further con- 
sideration. The bill does not charge any fraudulent conduct on the part of the 
defendant in connection with them, but merely a neglect of professional duty in 
prosecuting them. The insolvency of the company and the amount of its mort- 
gages are a sufficient answer to the charge for neglecting to proceed against the 
property, and the decision of the Supreme Court justified the withdrawal of the 
proceedings instituted to charge the stockholders. As justly observed by the 
learned district judge, who presided in the Circuit Court on the trial of this case, 
an attorney cannot be charged with negligence when he accepts asa correct expo- 
sition of the law a solemn decision of the Supreme Court of the State. That 
decision was made in 1858, and was so generally acquiesced in that numerous 
kindred suits were disposed of in conformity with it.’’ ® 


Now this case certainly decides that an attorney is justified 
in relying upon the opinion of his Supreme Court when the 
same case which called forth that opinion has not been reversed 
by the Supreme Court of the United States ; but that is all the 
present writer is willing to concede to it. 

To pass on to another illustration, where the soundness of the 
advice given by an attorney relative to the sale of an infant’s 
real estate depended upon the construction of a will, and also 
upon the application of a statute which had been variously inter- 


1 Hathorn v. Towle, 46 Me. 302. 3 Marsh v. Whitmore, 21 Wall. 178. 
2 Hawthorne v. Calef, 2 Wall. 10. 
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preted by appellate courts, an error in such advice was held not 
the result of such negligence or want of proper skill in the attor- 
ney as to deprive him of his right to compensation, although his 
services proved useless to the client.'. But on the other hand, if 
the counsel has advised his client not to answer a particular 
question, in a judicial examination of the client, where there was 
no real doubt as to the propriety of the question, or where the 
answer could not prove injurious to the client if he was an honest 
man, the counsel will himself be liable to his client for the dam- 
age the latter has sustained by acting upon such improper 
advice.” 

VI. Negligence or Errors in Conveyancing or Searching 
Title. —It is not seldom that an attorney finds an_ impor- 
tant part of his practice in examining and passing upon titles for 
clients intending to purchase, in negotiating loans upon real 
estate security, and in drawing conveyances of various sorts. 
Here also the general law of negligence applies. If an attorney 
reports a title us perfect, when in fact there is a palpable cloud 
upon it—or certifies property to be free from incumbrance, 
when a reasonably careful search would have disclosed liens upon 
it—or makes a conveyance, or advises upon the sufficiency of 
securities, where the possession and exercise of ordinary care 
and professional learning would have shown him to be wrong — 
in each such case he is answerable in damages.’ But it appears 
that if, in examining a title, he discovers an incumbrance as_ to 
the effect of which upon the title grave doubts may well exist in 
the mind of skilled practitioners, his own judgment is not 
required to be infallible, but only to be founded upon a reason- 
able degree of prudence, learning and experience. This rather 
obscure point is well illustrated by a case from the Supreme 
Court of Pennsylvania. The plaintiff, being desirous of pur- 
chasing a certain ground-rent, employed the defendant, in his 
capacity as a conveyancer, to examine the title with special 
regard to incumbrances. The conveyancer had already searched 
this title and referred it to eminent counsel, who advised him 


1 Bowman »v. Tallman, 40 How. Pr. 3 Howell v. Young, 5 B. & C. 259; 
and most of the cases cited below. 


1, 
* Gihon r. Albert, 7 Paige Ch. 280. 
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that it was free of incumbrances. He, therefore, reported to 
the plaintiff that the title did not require examination in the 
present instance, and that there were no incumbrances upon the 
property. The plaintiff accordingly purchased. The property 
was afterwards sold by the sheriff under a judgment which, at 
the time of the transfer, stood against the vendor on default and 
wherein the damages had not then been liquidated. The plaint- 
iff then brought this action against the conveyancer to recover 
his damages. On the appeal, Sharswood, J., called attention to 
the great importance and responsibility of the business of a 
conveyancer, and stated that the rule of liability for errors of 
judgment as applied to them ought to be the same as in the case 
of attorneys and physicians, and adopted the language of Lord 
Mansfield, in Pitt v. Yalden,! that: — 

‘* Attorneys ought to be protected when they act to the best of their skill and 
knowledge. But every man is liable to error; and Ishould be very sorry that 


it should be taken for granted that an attorney is answerable for every error or 
mistake. An attorney ought not to be liable in case of a reasonable doubt.’ 


The court continues: — 


‘If the defendant had undertaken to act upon his own opinion that the judg- 
ment, which appeared on the searches, was not a final one, and therefore nota 
lien upon the ground-rent, the title of which it was his duty to examine, could 
we say that before the decision of this court in Sellers v. Burk, the mistake 
was one which could only result from the want of ordinary knowledge and skill 


or the failure to exercise due caution?? But when in addition it appears that 
having been previously employed to investigate the same title, he had submitted 
it to eminent counsel, who had given a written opinion in its favor without 
even expressing a doubt as to the judgment in question, to hold him responsi- 
ble would be to establish a rule, the direct effect of which would be to deter 
all prudent and responsible men from pursuing a vocation environed with such 
perils.”’? 


1 4 Burr. 2060. title to a ground-rent, owned by the 


2 The case of Sellers v. Burke, 11 
Wright, 344, mentioned in the text, 
decided that a judgment entered for 
want of a plea is not interlocutory but 
final, and constitutes a lien upon the 
defendant’s real estate from the date 
of entry, although the damages may 
not have been assessed, if the claim 
be for a sum certain or is ascertain- 
able by calculation. And hence the 


defendant at the date of entry of such 
a judgment, passes to a purchaser at 
sheriff’s sale under the judgment. 

8 Watson v. Muirhead, 57 Pa. St. 
161. This case is not to be taken for 
more than it is worth. The court does 
not directly decide that if the con- 
veyancer had acted upon his own un- 
aided opinion he would have been free 
of all responsibility. 
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But if the conveyancer refers the title to counsel, ne must 
take care to set out all the facts with accuracy. Thus it is said 
in an English case : — 


“In stating the case laid before Mr. Preston, the defendant assumed that 
Malin was tenant in fee, instead of setting out the deeds, which would have 
shown that Caldecott had an estate for life. Now, although it may not be part 
of the duty of an attorney to know the legal operation of conveyances, yet 
it is his duty to take care not to draw wrong conclusions from the deeds laid 
before him, but to state the deeds to the counsel whom he consults, or he must 
draw conclusions at his peril. It therefore appears to us that, in omitting those 
deeds, and erroneously describing Malin as tenant in fee, there was negligence 
in the defendant.”’! 


And where one undertakes to furnish to another a complete 
abstract of all that appears on the public records affecting the 
title of the latter’s property, it is gross negligence to omit the 
mention of a judgment against the property for taxes and its 
subsequent sale thereunder; nor can he limit his liability by an 
obscure clause in his certificate appended to the abstract, with- 
out specially calling the employer’s attention thereto; and he 
will be liable to the employer for all the expenses the latter may 
incur about the property in consequence of having relied upon 
the correctness of such certificate.’ 

So, also, where a person employed to draw a mortgage and 
then to have it recorded, withholds it from record until the prop- 
erty becomes hopelessly encumbered with other claims, whereby 
the security of the mortgage is entirely lost, the party injured 
may recover from the agent all that he has lost or is likely to 
lose by his default.* And an attorney who is employed by a 
lender of money, with the consent of the borrower, to investi- 
gate the title of property proposed to be mortgaged as security 
for the loan, and with whom the mortgage is left to be filed for 
record, stands in the relation of attorney to the lender, even 
though both the attorney’s fee and the expense of recording are 
paid by the borrower, and he is liable for negligence if he delays 
filing such mortgage until after a subsequent one on the same 
property has been filed.‘ 


1 Ireson v. Pearmann, 3 B. & C. 799. * Arnold v. Robertson, 3 Daly (N. 
2 Chase v. Heany, 70 III. 268. Y. C. P.) 298. 
3 Miller v. Wilson, 24 Pa. St. 114. 
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The same rule obtains where an attorney is employed to advise 
upon the sufficiency of real estate securities. 


‘* Like care and skill are also required of attorneys whe employed to inves. 
tigate titles to real estate, to ascertain whether it is a safe or sufficient secur. 
ity for a loan of money, the rule being that if the attorney is negligent or fails 
to exercise reasonable care and skill in the performance of the service, anda 
loss results to his employers from such negligence or want of care and skill, he 
should be responsible to them for the consequences of such loss. * * * Bus- 
iness men not infrequently seek legal advice in making or receiving conveyances 
of real property, and it is well settled that an attorney may be liable to his 
client for negligence or want of reasonable care and skill in examining titles in 
such cases, whether the error occurs in respect to the title of property pur- 
chased, or in the covenants in the instrument of conveyance, where the prop- 
erty is sold.? 


The question whether or not, in such cases, the attorney would 
be liable to third persons, who relied upon his certificate to his 
immediate employer and suffered damage in consequence of its 
incorrectness, is not yet definitely settled. A very recent case 
from the Circuit Court for the District of Oregon is to the fol- 
lowing effect: Where one about to lend money employed an 
attorney to search the title of property which was to be mort- 
gaged as security, and the attorney reported it free from incum- 
brance, when in fact there existed a prior mortgage unsatisfied, 
and upon his certificate the loan was effected, and the mortgage 
was assigned to the plaintiff herein, who, in consequence of such 
prior mortgage, lost a considerable portion of his debt, and 
thereupon sued the attorney for such loss; it was held that 
while the attorney would be liable to his immediate employer, 
yet he would not be liable to his employer’s assigns or any third 
person, there being no privity of contract between them.’ To 
the same effect is the opinion of the majority of the court in 
Savings Bank v. Ward, cited above. But Waite, C. J., and 
Swayne and Bradley, JJ., in delivering a dissenting opinion in 
that case, hold the following language: ‘I think that if a law- 
yer employed to examine and certify to the recorded title of 
real property, gives his client a certificate which he knows or 
ought to know is to be used by the client in some business trans- 


1 Savings Bank v. Ward, 100 U. S. 
195, Clifford, J. 


2 Dundee Mortgage, etc., Co. v 
Hughes, 17 Rep. 740. 
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action with another person as evidence of the facts certified to, he 
is liable to such other person, relying on his certificate, for any 
loss resulting from his failure to find on record a conveyance 
affecting the title, which, by the use of ordinary professional 
care and skill, he might have found.’’ 

A complaint for damages for certifying a title to be free from 
incumbrances, when it was not so, should allege that the plaint- 
if bought the title, or loaned money on it, or as the case may 
be, upon the faith of the certificate.’ 

VII. Conclusion. — No fitter conclusion to this article could be 
found than the noble encomium upon the profession pronounced 
by Mr. Justice Swayne: — 


“The legal profession is found wherever Christian civilization exists. With- 
out it society could not well goon. But, like all other great instrumental:ties, 
it may be potent for evil as well as for good. Hence the importance of keep- 
ingit on the high plane it ought to occupy. Its character depends upon the con- 
ductofits members. They are officers of the law, as well as the agents of those 
by whom they are employed. Their fidelity is guaranteed by the highest con- 
siderations of honor and good faith, and to these is superadded the sanction of 
anoath. The slightest divergence from rectitude involves the breach of all 
these obligations. None are more honored or more deserving than those of 
the brotherhood who, uniting ability with integrity, prove faithful to their 
trusts and worthy of the confidence reposed in them. Courts of justice can 
best serve both the public and the profession by applying firmly, upon all proper 
occasions, the salutary rules which have been established for their government 
in doing the business of their clients.’’? 


H. Biack. 
WILLIAMSPORT, Pa. 


1 Batty v. Fout, 54 Ind. 482. 2 Baker v. Humphrey, 101 U. S. 502. 
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NATIONAL CORPORATIONS. 


§ 1. Definition — Division — Introduction. 


I. WITHIN THE STATEs. 


. Historical sketch. 
3. Formation of national corporations. 

. Power of Congress to confer franchises on them. 
. Status — Suits — Rights — Liabilities. 

3. How dissolved. 


§ 2 
§ 3 
§ 4 
$6 


Il. WITHIN THE TERRITORIES AND District OF COLUMBIA, 


§ 7. Corporations of the Territories. 
§ 8. Corporations of the District of Columbia. 


§ 9. State corporations holding Federal franchises. 


§ 1. The term national corporation, as used in this article, 
meuns a corporation existing under a franchise conferred by the 
national government. A corporation existing under a franchise 
conferred by a State of the Union is not within the definition. 
National corporations may be divided with convenience into two 
classes: 1. Those authorized to act within the States. 2. Those 
authorized to act within the territories and the District of Co- 
lumbia. Some corporations fall within both classes. Corpora- 
tions of the first class, of which national banks and the Pacific 
Railway Companies are examples, are of general interest, both 
from the legal questions to which they give rise, their wide terri- 
torial distribution, their wealth, and the possible consequences 
of their increase in the future. The capital stock of the more 
noticeable of them is now worth on the market, in round 
numbers, $600,000,000. Yet they have received hitherto 
from writers on legal topics but little attention. They are 
alluded to in the standard text-books on corporations, but 


they are never treated as a class of corporations by them- 
selves. 
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NATIONAL CORPORATIONS. 


THE STATES. 


§ 2. It is not difficult to enumerae the principal national cor- 
porations which have been authorized to act within the States, 
for such corporations have been important at almost all periods 
since the formation of the Federal government. In 1791, the 
first Congress which sat under the constitution incorporated the 
earliest Bank of the United States... The corporate existence 
of this bank expired according to the limitation contained in its 
charter in 1811. In 1815 a bill to incorporate a national bank 
was passed by Congress, but was vetoed by President Madison.” 
In 1816, Congress incorporated the second Bank of the United 
States.2 Its franchises expired by a limitation contained in its 
charter, on March 3, 1836. The famous controversy between 
President Jackson and the bank over the question of the renewal 
of its charter culminated three years earlier, when the President 
secured a Secretary of the Treasury who would obey his order to 
withdraw from the bank the public funds.*| The opinion held 
by that Secretary concerning the rights of this national corpora- 
tion, was not, it has heen supposed, the least of the causes which 
led to his appointment to the office of Chief Justice of the 
United States Supreme Court. In 1841, Congress passed a bill 
to incorporate a national bank, but it was vetoed by President 
Tyler5 In 1863, Congress for the first time authorized the 
formation of national banks by a general statute.® 

In 1862, Congress chartered the Union Pacific Railroad Com- 
pany with power to construct a railway and telegraph line 
through the Territories, and by the act of incorporation granted 
franchises to two railway corporations, chartered by the State of 
California and the State of Kansas respectively, provided for 
operating the lines of these corporations as one line and provided 
for their future consolidation.?’ The consolidation provided for 
by the charter was effected in 1880.5 The name of the consoli- 


11 Stat. 191. 5 10 Congressional Globe, 337. 
2 Annals of Congress, 13th Congress, 6 12 Stat. 665. 
vol. 3, p. 208. 7 12 Stat. 489. 
5 3 Stat. 266. § Poor’s Manual for 1880. 
* Tyler’s Life of Taney, pp. 205, 206. 
VOL. XXI 18 
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dated corporation is the Union Pacific Railway Company. What- 
ever may be thought of the status of the constituent corporations 
from which this consolidated corporation was formed, it appears 
to be a national corporation authorized to act within the States 
of the Union.! In 1864, Congress chartered the Northern Pacific 
Railroad Company and authorized it to construct a railway and 
telegraph line from a point in the State of Minnesota or the State 
of Wisconsin west to Puget’s Sound.? The charter contained the 
provision that no road should be constructed within a State with- 
out the previous consent of the legislature of the State. In 1866, 
Congress chartered the Atlantic and Pacific Railroad Company 
with authority to construct a railway and telegraph from a point 
in the State of Missouri to the Pacific Ocean. In 1871, Con- 
gress chartered the Texas Pacific Railway Company to construct 
and operate a railway in part in the States of California and 
Texas.‘ 

§ 3. It will be interesting to examine the question, how 
national corporations empowered to act within the States, may 
be formed. The Federal constitution, the people’s sole grant 
of power to their national officers, does not contain any express 
grant of power to create a corporation, but it contains, as inter- 
preted by the United States Supreme Court, by Congress and by 
the acquiescence of the people, an implied grant to Congress of 
power to create a corporation under certain circumstances. In 
McCulloch v. Maryland, decided in 1819, Chief Justice Marshall 
laid down the rule, which has been followed ever since, that 
Congress has power to create a corporation whenever to do so is 
an appropriate measure to carry into execution the enumerated 
powers of that body.’ It was also decided in that case that the 
question, whether the creation of a corporation in a particular in- 
stance is an appropriate means to accomplish the end sought is 
one for the courts to decide ; and that the question, whether such 
measure is expedient is one solely for Congress. 


1 Pacific Railway Removal Cases, 5 McCulloch v. Maryland, 4 Wheat. 


115 U. 8.1. 416: affirmed in Osborne v. United 
213 Stat. 365. States Bank, 9 Wheat. 738; Farmers’ 
3 14 Stat. 292. etc., Nat. Bank v. Dearing, 91 U. S. 


416 Stat. 573; supplemental act, 29; Legal Tender Case, 110 U.S. 421. 
May 2, 1872, 17 Stat. 59. 
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Congress has not indicated under which of its express powers 
it acted when it passed the several national banking statutes and ' 
Pacific railway statutes. The banking statutes may perhaps fall 
under the power of Congress to borrow money, to regulate in- 
terstate commerce, to coin money and to regulate the value 
thereof. The railway statutes may be referred to the power of 
Congress to establish post roads, to support armies and to regu- 
late interstate commerce. 

The national corporations which have been created to the pres- 
ent time and empowered by Congress to act within the States, 
whether the latter consent or not, are banks and railway and 
telegraph companies. Perhaps to these should be added several 


quasi-municipal corporations created by treaty with Indian tribes? 
The purposes for which national corporations may be created 
in the future are only limited by Marshall’s rule that such corpo- 
rations must be appropriate means to carry into execution the 
express powers of the national government. 
§ 4. We have considered in the preceding section the power of 
Congress to confer the franchise to exist as a corporation. 


We 
come now to consider the power of Congress to confer on national 
corporations other franchises. The franchises, which Congress 
may confer on national corporations to be exercised within the 
States of the Union are probably limited by Marshall's rule pre- 
viously stated. Subject to such restriction no reason is perceived 
why Congress may not confer franchises upon such corporations 
to the same extent as upon natural persons. 

Such corporations are exempt from State control and taxa- 
tion so far as State legislation may impair their efficiency as 
agencies of the national government.* The exemption of na- 


1U. 8. Const., art. I., sec. 8. 

2 History of the Creek and Cher- 
okee controversy, 1 Von Holst’s Const. 
Hist. of U. S. (Am. ed.) 433. Notice 
Ute Reservation in State of Colorado, 
created in territory of Colorado by 
treaty of March 2, 1868 (15 Stat. at L. 
619) and alluded to in note of United 
States v. McBratney, 11 Fed. Rep. 
96. See cases collected in that note, 


particularly, The Kansas Indians, 5 
Wall. 737. 

3 Farmers’, etc., Nat. Bank v. Dear- 
ing (1875), 91 U.S. 29; National Bank 
v. Commonwealth (1869), 9 Wall. 353; 
affirmed in Railroad Co. r. Peniston, 18 
Wall. 5: s. ¢. 1 Dillon C. C. Rep. 514; 
Thompson v. Pacific Railroad, 9 Wall. 
579. 
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262 NATIONAL CORPORATIONS. 
tional corporations from State taxation is not so broad under 
this rule as it was under the ruling in MeCulloch v.Maryland! and 
in Osborn v. United States Bank? decided when Chief Justice 
Marshall was on the bench. In those cases such corporations were 
held to be wholly exempt from State taxation, with the exception 
of taxation of their real estate and of taxation of stockholders 
residing within the taxing State upon the stock held by them, 
In Railroad Company v. Peniston® the right of a State to tax 
property within its territory belonging to a railway corporation 
chartered by Congress was directly in issue, and the court apply- 
ing the rule just announced — that such corporations are taxable 
in the States in those cases in which their efficiency as Federal 
agencies is not impaired —arrived at the further rule that the 
States may tax the property but not the operations of Federal 
agents, and decided that the property in question was subject to 
State taxation. Congress may give the States the right to tax 
national corporations, and may impose conditions upon such 
grants.* It has done so in the case of the national banks.® 

If a national corporation is a party conducting interstate com- 
merce, Congress may exempt it from State taxation also on 
that ground. If so engaged it would be exempt from State taxa- 
tion in many cases under the Federal constitution without any 
action by Congress. Interstate commerce conducted by a cor- 
poration is entitled to the same protection against State exactions 
as is given to such commerce conducted by individuals.® 

The national government may exercise the power of eminent 
domain within the States, whenever necessary to carry into exe- 
cution the powers conferred upon it by the constitution. The 
case of Kohl v. United States,’ has settled the point. Con- 
gress has delegated to national corporations the right of eminent 
domain to be exercised within the territories.*. And although 


1 4 Wheat. 316. 6 Gloucester Ferry Co. v. Penn, 
29 Wheat. 738. 114 U. S. 196; Pensacola Telegraph 
518 Wall 5; s. c 1 Dillon C. C. Co. v. Western Union Telegraph Co., 

Rep. 314; accord, Tel. Co. v. Texas, 105 96 U.S. 1. 

U.S. 460. 791 U. S. 367; affirmed, U. S. v. 
* Van Allen». Assessors, 3 Wall. 573. Jones, 109 U.S. 513. 

5 U.S. Rev. Stat. (ed. of 1878), 8 See several Pacific railway acts 

§ 5219. cited supra. 
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the point has not been decided by the courts, it is probable, 
judging from the settled practice of the States towards corpora- 
tions created by themselves, that Congress has power to delegate 
the right of eminent domain to national corporations to be ex- 
ercised within the States. In the case of some of the national 
railway corporations all controversy was avoided by provisions 
in the statutes creating them forbidding or rendering impossible 
the construction of roads within the boundaries of a State with- 
out its assent. However, in one case at least, the assent of the 
State was obtained after the construction of the. road.' The 
charter of another national railway corporation provides for the 
condemnation of private property within States according to the 
law of the State in which the property is situated.’ 

Congress has power under the constitution to give the Federal 
courts jurisdiction of all suits by or against national corpora- 
tions,® and to authorize such corporations to remove to the 
Federal courts suits brought against them in the State courts.‘ 

Congress may undoubtedly make the jurisdiction of Federal 
courts over suits by or against national corporations exclusive. 
The creation of a corporation by Congress is held by the United 
States Supreme Court to make any controversy to which such 
corporation may be a party a controversy arising under the 
laws of the United States, and hence a controversy to which the 
judicial power of the United States extends irrespective of the 
citizenship of the parties.’ And it is settled that Congress may 
make exclusive the jurisdiction of the Federal courts over all 
controversies arising under a law of the United States, if not, 
indeed, over all controversies to which the judicial power of the 
United States extends.® 

Congress may confer a special jurisdiction on a Federal court 


1 Recital in Pacific Railroad Re- 
moval Cases, 115 U. S. 1. 


5 Osborn v. Bank of United States, 
supra; P. R. Removal Cases, supra. 


2 16 Stat. 576, sec. 10. 

8’ Osborn v. Bank of United States, 
9 Wheat. 738; accord, Kennedy v. Gib- 
son, 8 Wall. 498; P. R. Removal Cases, 
115 U. 8.1. 

* Pp. R. Removal Cases, supra. 


® The Moses Taylor, 4 Wall. 411; 
Gaines v. Fuentes, 92 U. S. 10; Clafflin 
v. Houseman, Assignee, 93 U. S. 150. 
These cases by implication overrule 
Cook v. State Nat. Bank, 52 N. Y. 96. 
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to try a special matter, and it has exercised such power with ref- 
erence to a natural corporation.! 


§5. The status of a national corporation within a State 

where it acts depends upon several circumstances. As we have 
seen, Congress may exempt a national corporation from State 
control, so far as such control would impair its efficiency as an 
agency of the Federal government, and so far as such corpora- 
tion is a party conducting interstate commerce. In New York, a 
national corporation is by statute defined to be a domestic cor- 
poration of the State,’ and it may sue in the State courts asa 
citizen of the State. In Pennsylvania, it has been held that a 
national corporation is not a foreign corporation within the mean- 
ing of the State statute imposing a tax on foreign corporations.‘ 
Tu another case, a Pennsylvania court, acting upon the rule, that 
2 corporation has in general a legal existence everywhere within 
the limits of the sovereignty from which its corporate existence 
is derived, decided that a national corporation was, in Pennsyl- 
vania, neither an alien nor a citizen of another State nor a foreign 
corporation, and hence, that a Federal statute governing the re- 
moval of causes from a State to a Federal court by an alien did 
apply to an application for removal by a national corporation.’ 
What has been said of the status of national corporations does 
not apply to such corporations chartered by Congress in the ex- 
ercise of its powers of local legislation over the Territories and 
the District of Columbia. 

The jurisdiction of suits by and against national banks is, by 
Federal statute of July 12th, 1882,° the same as the jurisdiction 
of suits by and against banks not organized under a law of the 
United States. For the purpose of determining the jurisdiction 


of Federal courts, a national bank is deemed a citizen of the 
State in which it is located.’ 


A national corporation, other than 


1U.S.v. U. P. R. Co. (1878), 98 U. 4 Commonwealth v. Texas & P. R. 
S. 569; for report of case below, see Cv. (1881), 98 Pa. St. 90. 
11 Blatch. 385. 


5 Eby v. Northern Pacific R. Co. 
2N. Y. Code of Civil Procedure, (1879), 36 Leg. Int. 164. 


sec. 3343, clause 18. 6 Ch. 290, sec. 4. 


* Market National Bank v. Pacific 7 Nat. Park Bank v. Nichols (1869), 
Nat. Bank (1882), 64 How. Pr.1. 4 Biss. 315; Manufacturers’ Nat. 


Bank v. Baack (1871), 8 Blatch. 137; 
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a banking corporation, may remove a suit against it in a State 
court into a Federal court and a member of such corporation sued 
as 2 member may do the same.’ An injunction lies to protect 
a national corporation in the enjoyment of its franchises.? For 
example, an injunction lies against the agent of a State, threat- 
ening to prevent the exercise of such franchises by the execution 
of void State laws.* And a stockholder of such a corporation 
may have such remedy.* A State tax collected in violation of a 
Federal franchise from a stockholder in a national corporation 
may be recovered back.’ The validity of a de facto national 
corporation will be inquired into only in a direct proceeding for 
that purpose.’ Congress has provided in a particular instance 
by statute that a national corporation may be compelled to per- 
form its duties by mandamus, and the courts have enforced such 
statute.’ It has been held that the property of a national cor- 
poration may be appropriated by a State within whose limits 
such property is situated under the State’s right of eminent do- 
main for the use of a State corporation.’ In this case a crossing 
for the line of a State railway corporation was taken. It is 


probable that the property of a national corporation can not be 
appropriated by a State under any circumstances which would 
impair the efficiency of such corporation as a Federal agent. 

§ 6. We come now to the consideration of the question, how 
national corporations may be dissolved. To the present time 
the only mode in which such corporations have ceased to exist is 


St. Louis Nat. Bank v. Allen (1881), 5 
Fed. Re}. 551. These cases were 
decided vLeiore the present statute 
governing the jurisdiction of suits by 
and against national banks was en- 
acted, but the statutes in force at the 
time these cases were decided, were 
ciosely similar to the present statute 
in all particulars affecting the rule 
stated in the text. 

1U. S. Rev. Stat., sec. 640; Kain 
v. Texas Pacific R. Co. (1875), 3 
Cent. L. Jour. 12; Gard v. Durant, 4 
Cliff. 113; Fisk v. U. P. R. Co., 6 
Blatch. 362. 

2 Osborn v. Bank of U. S., supra; 


Pelton v. Nat. Bank (1879), 101 U. S. 
143; Hills v. Exchange Bank (1881), 
105 U.S. 319. 

3 Osborn v. Bank of U. S., supra. 

* Evansville Bank v. Britton (1881), 
105 U. S. 322. 

5 Supervisors v. Stanley (1881), 105 
U. S. 305. 

® Pacific Railroad Removal Cases, 
supra. 

7 Union Pacific R. Co. v. Hall 
(1875), 91 U. S. 343. Same case be- 
low, Hall v. U. P. R. Co., 3 Dill. 515. 

8 Union Pacific R. Co. v. Burlington, 
etc., Co. (1880), 1 McCrary, 452. 
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by the expiration of the terms for which their charters were 
granted, as was the case with the first and second United States 
Banks, or by some other method expressly provided for in their 
charters, as in the case of banks formed under the national 
banking statutes. The merger of the Union Pacific Railroad 
Company in the Union Pacific Railway Company was accomplished 
by a consolidation made in pursuance of the charter of the original 
company and with its consent. A national corporation may 
probably be dissolved, like other corporations, by an accepted 
surrender of its franchise to exist, by a judicial forfeiture of such 
franchise for non-user or misuser of it, or by the appropriation 
of such franchise by the Federal government under its right of 
eminent domain. It is possible such a corporation may be dis- 
solved by the operation of some future Federal statute governing 
bankruptey. And such corporation may be dissolved as_ before 
indicated, by any method provided for in its charter. 

The question, whether a franchise to be a corporation and such 
franchises as are given with it, conferred by one Congress with- 
out conditions, are irrevocable by a future Congress, is one of 
speculative interest rather than practical importance, as the 
charters of the Pacitic Railway Companies and the general statutes 
providing for the formation of national banks all contain a reser- 
vation by Congress of the power to amend them. The question 
has never been directly raised before the United States Supreme 
Court. The grant of a franchise to be a corporation is, by our 
case law, a contract between the grantor and the grantee. It is 
settled law that Congress may in general make contracts which 
are binding upon the Federal government and which will be en- 
forced when Congress has provided courts with jurisdiction to 
enforce them.' The question under discussion seems reduced to 
this: Is the grant of a franchise to be a corporation or is the 
grant of any other franchise, subject to the general rule control- 
ling contracts of the government? The consideration, that Con- 
gress, in the exercise of its functions as a national legislature, 
may enact laws which impair the obligation of contracts between 


1U.S.v. U. P. R. Co. (1875), 91 U. Sinking Fund Cases (1878), 99 U. S. 
S. 72; U.S. U. P. R. Co., 98 U. S. 700. 


569; also obiter remarks of court in 
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citizens, as it has perhaps done in the case of the Legal Tender 
Acts, seems irrelevant. 

The question remains, how fara corporate franchise conferred 
by one Congress, with the reservation of the right to amend, is 
binding upon a future Congress. Under the constitution the 
power to amend the charter of a corporation cannot be used to 
take away from it property already acquired under its charter, 
or to deprive it of the fruits actually reduced to possession of 
contracts lawfully made, but subject to such restrictions Congress 
may establish by amendment, whatever it might have prescribed 
in the original charter." Under this rule it was held that Con- 
gress might require a national corporation to establish a sinking 
fund to secure the payment of claims against it, not yet due.? 


Il. WirHIN THE TERRITORIES AND THE District oF COLUMBIA. 


§ 7. What has already been said of the power of Congress 
to create corporations to act within the States, is true of the 
power of Congress to create corporations to act within the Terri- 
tories, but it is comparatively unimportant with reference to the 
latter. By the Federal constitution * Congress has general legis- 
lative control over the Territories limited only by the restrictions 
contained in that instrument, while over the States it exercises 
merely enumerated powers. Congress has empowered the Terri- 
torial legislatures to authorize by general statutes the formation 
of corporations within their territorial jurisdictions, and has for- 
bidden such legislatures to grant private charters or special privi- 
leges.* No such restriction rests upon Congress itself. It bas 
authorized a railway corporation created by one Territory to ex- 
tend its line through other Territories.6 Territorial corporations 
become State corporations upon the admission into the Union 
of the Territory creating them.® 


1 Sinking Fund Cases (1878), 99 U. 5 U.S. Laws 1877-1878, p. 241, ch 
S. 700. 362. 
2 Id. 6 K. P. v. Atchison R. R., 112 U.S. 
3 U.S. Const., art. IV., sec. 3, cl. 414. Accord, Vance v. Farmers’ Bank, 
2, 1 Blackf. (Ind.) 80; Bank of Vincennes. 
S. Rev. Stat. (2 ed. 1878), sec. State, 1 Blackf. 267. 
1889. 
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A corporation created by Congress, directly in pursuance of bey 
its powers of local legislation over a Territory or mediately The 
' through a Territorial legislature, is prima facie a corporation of witl 
the Territory, as a corporation created by a State of the Union is C 
a corporation of the State. A corporation of a Territory, unless the 
it holds other franchises than are necessarily implied from its cor- mis 
porate character, has no right to act within the limits of @ State 188 
without its consent; but if such corporation is permitted by its tion 
charter to act generally beyond the Territory, it may act by aut! 
comity within any State so long as the consent of such State con- sen| 
tinues. In the absence of reported decisions upon the rights of 
corporations of Territories this statement of the law is based § 
upon decisions relating to corporations of the District of Colum. has 
bia, which are cited in the next section. tele 
§ 8. Congress is given by the constitution general and exclu- stat 
sive legislative power over the District of Columbia.' Under the 
the authority thus conferred Congress may create corporations line 
within the District.? It has frequently done so. In one volume and 
ofthe Statutes at Large,® are to be found an act to incorporate a they 
building company, an act to incorporate a railway company, an por 
act to amend the charter of another railway company, and acts to the 
incorporate an inebriate asylum, a cemetery company and an in- por 
surance company. The franchises which Congress, acting asa 
local legislature for the District, may confer on «a corporation, 
beyond the franchise to exercise the powers of « natural person, : 
are probably co-extensive with those it may confer on a natural “ee 
person. Congress probably cannot create a corporation within the well 
District of Columbia and confer upon it power to act within the , 
States without their assent, unless such corporation is, according es 
to Marshall’s rule, an appropriate means to carry into execu- 4 
tion the enumerated powers of Congress acting as a national leg- stan 
islature. But Congress may permit a corporation of the District 5263 


to act within the States, just as any State may permit a domestic 
corporation to act bevond the State limits. A corporation acts 


1 U.S. Const., art. I.,sec.8, cl.17. well (1876), 51 Miss. 817; Daly v. 
* Such power recognized. Hadley Nat. Life Ins. Co. (1878), 64 Ind. 1. 

v. Freedman’s Savings, etc., Co. (1874), 319 Stat. 

2 Tenn. Ch. 122; Williams v. Cres- 
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beyond the Territory of the sovereign creating it only by comity. 
The States generally permit corporations of the District to act 
within their limits as foreign corporations.' 

Congress, in the exercise of its powers of local legislation over 
the District, in 1868 incorporated an insurance company with per- 
mission to it to act within the States with their assent? and in 
1886 it passed a general incorporation law authorizing the forma- 
tion of ‘‘ national trades unions’’ within the District, with 
authority to establish branches within the States with their as- 
sent.” 


{ 9. To avoid misapprehension it is proper to say that Congress 
has not chartered any corporation with power simply to operate 
telegraph lines within the States. It has conferred by genera] 
statute, upon such State telegraph companies as choose to accept 
the terms offered, the franchise to construct and operate their 
lines on all post routes, which include all railways, public roads 
and streets in the country. These State corporations, although 
they are made agents of the national government and have im- 


portant powers confided to them to be exercised in all parts of 

the Union, are not within the scope of this article.® A State cor- 

poration holding a patent right is not a national corporation.® 
H. Curtis. 


1 Hadley v. Freedman’s Trust Co., 10,1872, 17 Stat. 366; same: Rev. Stat., 
2Tenn. Ch. 122; Daly v. Nat. Life sec. 5269; as to what are post routes: 
Ins. Co, 64 Ind. 1; Williams v. Cres- Act of June 8, 1872, 17 Stat. 283 at p. 
well, 5) Miss. 817. 308, sec. 201; Rev. Stat., sec. 3964; 

215 Stat. 184. Act of March 1, 1884, 23 Stat. 3; Pen- 

8 49th Congress, lst Sess., ch. 567, sacola Tel. Co. v. W. U. Tel. Co., 96 U. 
Stats., p. 86. S.1; Telegraph Co. v. Texas, 105 U. 

‘Consult: Act of July 24,1866,sub- S, 460. 
stantially re-enacted as Rev. Stat., secs. 5 United States v. Amer. Bell Tele- 
5263-5268; asto penalties: Actof June phone Co. (1886), 29 Fed. Rep. 17. 
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THE ENGLISH ANALYTICAL JURISTS.! 


The proposed civil code of New York is severely criticised in 
a late number of this Review,’ for its striking want of scientific 
arrangement. This defect is ascribed to the failure of its authors 
to avail themselves of the results achieved by the English school 
of analytical jurists; of whom it is justly remarked that their 
labors have of late years thrown a flood of light upon the diffi. 
culties of legal classification, and that we owe to them so clear a 
definition of law, in the lawyer’s ‘sense, that it is no longer pos. 
sible to confound it with analogous notions, such as morality and 
the order of nature. 

The complaint is in some sort just ; as it must be admitted that 
the civil code does not exhibit any very considerable familiarity 
with the writers referred to; and also, as is justly remarked by 
by Sir Henry Maine,® ** that nobody who has not mastered the 
elementary part of (their) analysis, can hope to have clear ideas 
of law, or of jurisprudence.’’ But, in view of the almost uni- 
versal ignorance of American lawyers, with regard to what has 
been achieved of late years in the science of the law by English 
jurists, it would be unjust on this account to visit with pecu- 
liar blame the authors of the New York code; who have been 
guilty of nothing more than the ordinary professional ignorance 
of matters outside the range of practice; and they might well 
retort upon us, should weattempt to do so, that those upon whom 
the tower in Siloam fell were not the only sinners in Jerusalem. 

Keeping this in view, however, and extending the censure to 
the profession generally, the strictures of the writer are emi- 


1 Principles of Legislation, Bent- Holland, Oxford, Clarendon Press, 
ham, Second Edition, London, Trubner 1882. Elements of the Law, Markby, 
& Co., 1871; Province of Jurispru- (©xford, Clarendon Press, 1885. 


dence Determined, Austin, Third Edi- ? American Law Review, Septem- 
tion, London, John Murray, 1869; The _ber-October, 1886. 
Science of Law, Amos, New York, D. 3 Village Communities, 69, 70. 


Appleton & Co., 1874; Jurisprudence, 
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nently just; and we will, therefore, need no excuse, if we 
attempt to give a brief account of the modern theory of juri-- 
prudence, now universally prevailing in England, and also, 
(though imperfectly understood ) in this country. 

The science of law can hardly be said to have had an existence 
before the time of Austin. For though doubtless we are in- 
debted to Bentham for a clear perception of the fallacy of pre- 
vailing notions, and for a trenchant and successful criticism of 
the existing law, as well as for many original and profound sug- 
gestions as to the nature and principles of law in general, it is 
to Austin (as Amos remarks), that ‘‘the conscious establish- 
ment of the legal science must be properly attributed ;’’ and he 
alone ‘* may be said to have been the true founder of the Science 
of Law.’’? 

His conclusions are now universally accepted in England as 
having established once for all the true principles of the science ; * 
“ though,’’ as the same writer remarks, ‘ it is scarcely possible 
to see how the science could have come into being at the time it 
did, without the previous existence of a body of truculent criti- 
cism directed against the abuses and the scholastic puerilities 
which disfigured so large a portion of English law.’’ ® 

Owing, however, to the form of Austin’s great work (which 
was that of lectures to a class of students), and to its incom- 
plete and fragmentary condition, and to what may be called the 
“damnable iteration ’’ of its style, it is only of late years that 
its merits have been generally recognized, even in England ; and, 
as Sir Henry Maine justly remarks,‘ there are as yet ‘‘ no signs 
of its being known on the continent at all.”’ 

Hence, also, his works, though remarkable for profound and 
accurate analysis, and more especially for powerful and consistent 
logic, are yet, from the defects to which we have adverted, almost 
unreadable by any but very severe and persevering students; of 
which, unfortunately, our profession of late years is not very pro- 


1 Amos’ Science of Law, 8-9. 3 Amos’ Science of Law, pp. 4, 
2 Markby’s Elements of Law, secs. 8-9. 

12, 11; Holland’s Jurisprudence, Pref- * Village Communities, 66. 

ace, p. 7; Maine’s Village Communi- 

ties, 56-7. 
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lific. Indeed, even in England (it is to be suspected), Austin’s 
writings are at the present day, more talked of than read ; their 
place, in a great measure, having been usurped by later works, 
which, though in many respects creditable, lack the powerful 
grasp of the subject, und above all, the intrepid logic, which 
distinguished Austin. Hence, as will be seen presently, many of 
his main positions have been surrendered by later writers to popu- 
lar prejudice ; though in truth they are all so logically connected 
that one cannot be consistently abandoned without the other, 
For, as it is well remarked by Sir Henry Maine, when you in- 
troduce any one of his legal conceptions, you inevitably introduce 
all the others, by a process which is apparently inevitable.! We 
must go back to Austin, therefore, if we would attain to a true 
conception of the law. 

Nor will the task of mastering his work be so difficult as may 
at first be imagined. The clearness and definiteness of his views, 
and the wonderful accuracy and logical consistency of thought 
by which they are supported, will enable the conscientious stu- 
dent, in spite of his minute analysis, and tiresome repetition, 
readily to master them; and when once mastered, it may be 
added, they will never be forgotten. Indeed, the most difficult 
part of his work is devoted to arguments and discussions, which, 
considering the novelty of his views, and the strength of popular 
prejudice to be overcome, were not out of place when he wrote, 
but which, now that those doctrines have been generally recog- 
nized, may be advantageously omitted; and much of it also is de- 
voted to the exposition of principles and distinctions taken from 
the Roman law (such, for instance, as the distinction between 
rights in rem and rights in personam, cited by the writer referred 
to at the beginning of this article), which, though in themselves 
important and valuable, may perhaps be found more attractively 
treated elsewhere. 

Omitting these portions of the work, and confining ourselves 
to that which is distinctively his own, his whole theory may be 
briefly stated in a few simple propositions, which follow from 
each other, and ultimately from his definitions, with all the logi- 
cal consistency of Euclid’s demonstrations. 


1 Village Communities, 69. 
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These we will attempt to state — at the same time, with a view 
of supporting Austin’s conclusions, or of showing in what respects 
it has been attempted to modify them, briefly referring to other 
writers of the analytical school. 

For -convenience of reference, the several propositions are 
numbered, and to distinguish them from comments and explana- 
tory matter, also italicized, 

(1.) The term law, denotes simply an aggregate of laws.' 

The term in our language hardly requires definition, but the 
corresponding term used in the Latin and in the modern Euro- 
pean languages other than English, viz. : jus, droit, recht, derecho, 
etc., has given rise to a gross misconception of the nature of the 
law.2, Thus, the Roman lawyers define the law as ‘the art of 
the good and the equal’’ (ars bont et equi), ‘* and jurispru- 
dence (or the knowledge of the law) as the science of the just 
and unjust’? (justi atque injusti scientia) ; both of which defi- 
nitions are adopted by our Bracton. 

(2.) The term law, involves the notion of superior and infe- 
rior, which must therefore be defined. 

‘« Superiority signifies might, the power of affecting others 
with evil or pain, and of forcing them through fear of that evil, 
to fashion their conduct to one’s wishes.”’ 

‘© Whoever can thus oblige another to comply with his wishes, 
isthe superior of that other so far as the ability reaches; the 
party who is obnoxious to the impending evil being to the same 
extent the inferior .® 

(3.) **Alaw * * * may be said to be a rule laid down 
for the guidance of an intelligent being by an intelligent being 
having power over him.’’* Or, more briefly, as a rule of conduct 
laid down by a superior to an inferior. 

Mr. Holland, while professing to adhere to Austin’s theory of 
the law, in effect abandons it in defining the law as ‘*a general 
rule of external human action enforced by a sovereign political 
authority.”’* This is an altogether different definition from that 


1 Province of Jurisprudence Deter- § Prov. of Jur. 99. 
mined, Lectures I. and V. See, also, 4 Id. 88. 
Bentham, cited by Holland, Jur. 12. 5 Jur. 34. 

2 Prov. of Jur. Det. 293. 
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of Mr. Austin, and if correct, it is difficult to see why the latter 
should not be abandoned. The definition is obviously based, 
however, upon an accidental quality of the subject defined ; as it is 
by no means essential to a law that it should be always enforced, 
On the contrary, it is certain that the actual enforcement of all 
laws will frequently be evaded. The true essence of a law is 
that it is commanded or prescribed by x superior to an inferior,! 

It follows from this proposition that ** every law, properly so- 
ealled, * * * emanates from a determinate author.”’ 

There are, however, certain rules or principles ‘* set or im- 
posed by general opinion (that is to say, by the general opinion 
of any class or society of persons, as for instance, by the members 
of a profession or calling, or by a elass of society, or by the in- 
habitants of a town or province, or by the community generally ), 
which are often called laws; as when we speak of the laws of 
honor, or of fashion, or of morality. 

Such rules in the aggregate constitute what is aptly termed by 
Austin, Positive Morality ;? which is but another term to denote 
the received morality of any class or community; or in other 
words, the notions of right and wrong, just and unjust, honora- 
ble and dishonorable, becoming and unbecoming, etc., generally 
received by such class or community. 

These, however, do not emanate from any determinate-individ- 
ual or body, but from a number of persons altogether indefinite. 
Hence, it follows from the last definition ‘hat Positive Morality 
is not law in the true sense of the term. 

The distinction thus clearly drawn by Austin between law and 
positive morality, is justly considered one of the most important 


1 Sir Henry Maine, also, though pro- ought to be. (Vill. Com. 66-70, 


fessedly an adherent of Austin’s Ancient L., ch. I.) The position is 
theory, in effect abandons it and effectually refuted by Mr. Holland. 
substitutes one of hisown; whichin (Jur. 41.) 

effect is, that Austin’s conception of 
the law has never, in fact, been real- 
ized, but that it constitutes an ideal 
to which the law is steadily tending, 
and which it is sure ultimately to 
reach —thus making the theory, a 
theory of the law, not as it is, but as it 


2 Austin, indeed, gives to this terma 
more extensive meaning (see infra, 
Prop. 8); but this is obviously incor- 
rect; and we will, therefore, use the 
term as denoting merely received mo- 
rality, or rules set by general opinion. 
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of the services rendered by him to legal science; and, as ob- 
served by Mr. Markby, by establishing this distinction, he, in 
fact, *‘laid the foundation for a science of law.’’ 

(4.) ‘* The termlaw embraces * * * (1) Laws set by God 
to his human creatures,’ and (2) ‘‘laws set by men to men.”’ 
The former are called Divine laws or the laws of God; the 
latter, Human laws.? 

(5.) ** The benevolence of God, with the principles of general 
utility, is our only index or guide to his unrevealed law.”’ 

‘‘ From the probable effect of our actions on the greatest hap- 
piness of all, or from the tendencies (remote and collateral as well 
as direct ) of human actions to increase or diminish that aggregate, 
we may infer the laws which He has given, but has not expressed 
or revealed.’ 

(6.) The rules or laws established by the principle of utility 
are, however, by that principle itself, limited in their application 
to cases in which the general outweigh the particular conse- 
quences, and hence require exceptions where the contrary is the 
case. In other words, the rules of utility are general rules deter- 
mined by a consideration of the consequences of classes of acts; 
but have no application where the consequences of a particular act 
outweigh the consequences that would result from weakening the 
rule. * 

(7.) It is essential to the welfare and, indeed, to the tolerable 
existence of mankind, that there should be a definite and certain 
standard of utility, or of right and wrong, accompanied by the 
might to enforce it, and from the nature of things, this standard 
and this might can only be found in the will of the sovereign 
or supreme power in the State. 

The Divine law, if promulgated to us, would of course be of 
paramount obligation, but such a law has never been expressly 
promulgated, nor can the will of God in general be inferred with 
certainty. ‘* As an index to the Divine will, utility is obviously 
insufficient. What appears pernicious to one person, may 
appear beneficial to another. And as for the moral sense, innate 


1 El. of Law 12, 11. 3 Id. 109. 
2 Prov. of Jur. 88. 4 Id. 120, 121. 
VOL. XXI 19 
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practical principles, conscience, they are merely convenient 
cloaks for ignorance or sinister interest.”’! 

In this, Austin agrees with Hobbes, but with the qualification 
that he thinks that Hobbes perhaps insists too strongly upon 
the religious duty of obedience to the government.? Ac- 
cording, to his own views, this rule, like all other rules of 
right and wrong, as determined by utility, comes within the 
principle stated in proposition 6; that is to say, it is subject to 
exceptions in all cases where the particular consequences in 
favor of resistance to government outweigh in the balance of 
utility the evil consequences of violating the general rule. 

This, however, is considered by Austin as an anomalous case. 
Resistance to government, is, in fact, revolution, and can be 
justified only in extreme cases. 

(8.) Human laws are of two classes, viz.: those established by 
political superiors, and those established by private persons.® 

The latter have no appropriate name; and, indeed, though 
laws in the true sense, are not generally so called. Rules set by 
a parent to a child, or by a master to a slave, and also the rules 
of religious or charitable associations, and of social and other 
clubs, are examples of this class.‘ 

Such laws have no connection with jurisprudence, and it will 
relieve the subject of much confusion to dismiss them from fur- 
ther consideration. 

(9.) Laws established by political superiors are called positive 
laws, or, in the aggregate, positive law. When we speak of 
some particular system, it is called simply, the law.® 

To emphasize the distinction made by Austin between the 
sciences that treat respectively of Positive Law, of Divine Law, 
and of Positive Morality, we refer briefly to his definitions of 
those sciences. 


1 Td, 221, 121. class together things so essentially 
2 Id, 287 n. different in their nature; we restrict 
8 Id. 88, 89. the term, therefore, so as to denote 


* This class of laws are included merely the aggregate of rules estab- 
by Austin, together with rules set by lished by general opinion. (See ante, 
veneral opinion, under the common Prop. 3). 
term, positive morality (Jd. 89). It 5 Id. 89. 
is obviously incorrect, however, to 
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Positive laws constitute the appropriate subject-matter of 
jurisprudence ; which may, therefore, be defined as the Science of 
Positive Law.’ 

«The Science of Ethics (or, in the language of Mr. Bentham, 
the Science of Deontology), may be defined in the following 
manner: It affects to determine the test of positive law and 
morality (or in other words), the principles whereon they must 
be fashioned in order that they may merit approbation.’* ? 

More briefly it may be defined as the science of right and 
wrong as determined by utility; or simply the science of general 
ulility, or of the Divine Law. 

“ The Science of Ethics consists of two departments; one relat- 
ing to positive law, and the other to positive morality. The for- 
mer is styled, by Mr. Austin, the Science of Legislation, the 
latter, the Science of Morals. The latter term, however, is open 
to the objection that it may be confounded with the Science of 
Positive Morality; from which it is necessary carefully to dis- 
tinguish it. For this purpose it may be denoted by the term, 
* The Science of Theoretic Morality.’’ Upon the same anal- 
ogy, that branch of Ethics which is called by Mr. Austin, ‘* the 
Science of Legislation,’’ may be conveniently termed the Science 
of Theroetic Jurisprudence; and the Science of Positive Laws, 
* the Science of Positive Jurisprudence.”’ 

‘Positive morality * * * might be the subject of a 
science closely analogous to jurisprudence. I say ‘might be;’ 
since it is only in one of its branches (namely the law of nations, 
or international law) that positive morality * * * has been 
treated in a scientific or systematic manner.’’ This science may 
he styled ** The Science of Positive Morality.’ * 

(10.) There is in every State some person, or body of per- 
sons, vested with power superior to that of all others, and who 
or which is habitually obeyed by the community. This person, 
or body of persons, constitutes the sovereign or supreme power.‘ 

(11.) **It follows from the essential difference of a positive 
law, and from the nature of sovereignty and independent politi- 
cal society, that the power of a monarch properly so-called or 


Id. 176, 177. 3 Td. 177. 
2 Jd.177. * Id. 226. See supra, Prop. 2. 
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the power of a sovereign number in its collegiate and sovereign 
capacity is incapable of legal limitation. A monarch or sovereign 
number bound by a legal duty, were subject to a higher or 
superior sovereign; thatis, * * ® were sovereign and not 
sovereign. Supreme power limited by positive law, is a flat con- 
tradiction in terms,’’! or, in other words : — 

‘* Every supreme government is free from legal restraints; or 
(what is the same proposition dressed in a different phrase), 
every supreme government és legally despotic.’’ * 

Mr. Bliss, in his late work on Sovereignty, attacks this propo- 
sition, and declares that no such power can exist. The doc- 
trine, however, is generally received, not only by the analytical 
jurists, but by jurists generally.’ 

(12.) All positive law proceeds from the sovereign, or supreme 
political power. 

‘* Some positive laws are set by the sovereign immediately ; while 
others are set immediately by subordinate political superiors,” 
to whom the power is delegated ; but in either case it is obvious 
that the law proceeds directly or indirectly from the sovereign.‘ 

(13.) Judicial decisions are, in effect, laws, or expressions of 
the will of the sovereign through the judges as its officers; and in 
the development of the law, the judges have in fact performed the 
Functions of legislators. 

**A law made judicially is made on the occasion of a judicial 
decision. The direct or proper purpose of its immediate author 
is the decision of the specific case to which the rule is applied, 
and not the establishment of the rule; (but) inasmuch as the 
grounds of the decision may serve as grounds for the de- 
cision in future and similar cases, its author legislates, substan- 
tially or in effect.’’ ® 

‘** Every possible law or rule of law * * * emanates, in 
the way of direct or judicial legislation from a sovereign or sub- 
ordinate source,’’ or, in other words, either directly or indirectly 
from the sovereign.® | 


1 Id. 270. * Prov. of Jur. Det. 35, 226, 270. 
2 Id. 283. 5 Id. 642. 
® Holland Jur. 276; Markby El. of 6 Id. 549. See, also, Markby El. of 
Law, 3; Story on Const., sec. 207. Law, 18. 
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(14.) Customary laws (so-called), or rules set by custom, are 
not laws in the true sense until they have been recognized by the 
courts, or by statute. 

‘* Independently of the position or establishment which it may 
receive from the sovereign, the rule which a custom im- 
plies, * ™ * derives the whole of its obligatory force from 
those concurring sentiments which are styled public opin- 
ion; * * * it is merely a rule morally established, or a 
rule of positive * * * morality. * * * Now, a merely 
moral, or merely customary rule, may take the quality of a legal 
rule in two ways; it may be adopted by a sovereign or subordi- 
nate legislature, and turned into a law in the direct mode ; or it 
may be taken as the ground of a judicial decision which after- 
wards obtains as a precedent; arrd in this case it is converted 
into a law in the judicial fashion. In which ever of these ways it 
becomes a legal rule, the law into which it is turned emanates 
from the sovereign or subordinate legislature or judge, who 
transmutes the moral or imperfect rule into a legal or perfect 
one.! 

(15.) It follows from Propositions 3, 11, and 12, that, as 
against the sovereign, ** constitutional law ’’ is not law in the true 
sense, but ** is positive morality only, or is enforced merely by 
moral sanctions.”’ * 

(16.) Lt also inevitably follows that the law obtaining between 
nations is not positive law; for every positive law is set bya given 
sovereign to a person or persons in subjection to its author.”’*® 

Mr. Amos is disposed to recede from this, and the previous 
propositions,* and even suggests that it may be, ‘‘ that the dis- 
tinguishing characteristics of true law must be sought for some 
where else than in the nature of the authority from which it pro- 
ceeds, and by the certainty of the punishment by which its in- 
fraction is attended.’’ 

It is obvious, however, that these propositions, with reference 
to international and constitutional law, follow inevitably from 


1 Prov. of Jur. 553. See, also, 4 Science of Law, 522, et seq.; 
Markby El. of Law, 18, 19. Jurisprudence, 46-104. 

2 Prov. of Jur. Det. 274, 275. 5 Science of Law, p. 324. 

5 Id. 231; Id. 177, 187, 188. 
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the other propositions specified, and that they cannot be aban- 
doned without abandoning the whole theory. For a proposition, 
to serve as the basis of scientific reasoning, must be altogether 
true, and, if born of mingled truth and error, we can never 
safely deduce any conclusions from it, — hybrids being no more 
prolific in the logical, than in the animal kingdom. Hence, if by 
way of logical deduction, we arrive at conclusions which are not 
true, it is a reductio ad absurdum, and the premises must be 
abandoned. Nor, in this respect, is there any distinction to be 
made between mathematical reasoning, and reasoning on other 
subjects. All true deductive reasoning is strictly demonstrat- 
ive, — given premises accurately expressed, the conclusion inev- 
itably follows. The only difference is that in mathematics it is 
easy to define accurately our premises; in the moral and social 
sciences extremely difficult. Hence if Amos is right in his strict- 
ures, Austin must be wrong, and vice versa. 

(17.) ** Laws or rules are a species of commands.’’' 

‘* A law and a particular command are distinguished thus; 
Acts or forbearances of a class are enjoined generally by the 
former. Acts determined specifically are enjoined or forbidden 
by the latter."’? Laws may therefore be defined as general eom- 
mands. 

(18.) ** A command is a signification of desire;’’ but * * * 
is distinguished from other significations of desire not by the style 
in which the desire is signified, but by the power and purpose of 
the party commanding to inflict an evil, or pain in case the de- 
sire be disregarded ;’’ or, in other words, by the fact ‘* that the 

_ party to whom it is directed is liable to evil from the other in 
case he comply not with the command.’’ 3 

More briefly, a command is a signification of desire by a supe- 
rior loan inferior.‘ 

(19.) The evil which will probably be incurred in case a com- 
mand be disobeyed, * * is called a sanction.’’ 

(20.) The liability or ohnoxiousness to evil, in case of dis- 
obedience, to which the person commanded is exposed, constitutes 


1 Td. 90. * V. supra, Prop. 2. 
2 Id. 97. 5 Id. 92. 


2 Id. 91, 94. 
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duty or obligation.’ ‘* Obligation is liability to that evil in the 
event of disobedience.’’ ? 

‘«‘Command, duty, and sanction are inseparably connected 
terms ; each embraces the same ideas as the others, though each 
denotes those ideas in a peculiar order.”’ 

In the ‘‘language of the logicians (language unrivaled for 
brevity, distinctness and precision), * * * eachofthe three 
terms signifies the same notion ; but each denotes a different part 
of that notion, and connotes the residue.’’ * 

(21.) ** Duties are relative or absolute.’ Those duties are rel- 
ative that are owed to determinate persons other than the sover- 
eign. Allothers, including duties to the sovereign, are absolute.‘ 

(22.) In the case ofa relative duty, ‘‘ the party to whom the 
duty is to be observed, is said to have * * * or to be in- 
vested with a right.’’® 

The term ‘‘right’’ and the term ‘relative duty’’ therefore 
signify the same notion considered from different aspects. 

Every right supposes distinct parties : a party commanded by 
the sovereign to do or forbear, and a party towards whom he is 
commanded to do or forbear.’’ The former is said ** to be under 
a duty ;’’ the latter ‘‘is said to have a right to the acts and for- 
bearance in question.’’® A right may therefore be defined as 
** the capacity or power (conferred by the sovereign) of exacting 
Srom another, acts or forbearances.’’? 

(23.) It follows that ** Right like Duty is the creature of law 
or arises from the command of the sovereign in a given independ- 
ent society.’’ ® 

In the words of Bentham: ‘ Rights and obligations, though 
distinct and opposite in their nature, are simultaneous in their 
origin, and inseparable in their existence.’’® ‘* The principal 
function of government is to guard against pains. It fulfills this 
object by creating rights which it confers upon individuals : 
rights of personal security, rights of protection for honor, rights 


1 Id. 91. 6 Id. 40. 
2 Id. 458. 7 Td.410. See, also, Amos, Jur. 79. 
Id, 94. Td. 408, 354. 


4 Id. 67, 68. ® Principles of Legislation, 93. 
3 Id. 67, 68. 
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of property. * * ™ The law cannot create rights except 
by creating corresponding obligations. It cannot create rights 
and obligations without creating offenses.’’! 

(24.) Rights and duties created by the law of God are rights 
in the propersense. But that law has not been promulgated to us 
(excepting at mosta few meager precepts that may be collected 
From His Revealed Word); and, therefore (except so far as 
may be collected from the Scriptures) there are no such rights or 
duties. 

Practically the exceptions noted in the passages in brackets 
may be omitted. No modern jurist would allow it to be legiti- 
mate to refer to the Scriptures as an authority for a legal rule. 
** An exception, demurrer, or plea founded upon the law of God 
was never heard of in a court of justice from the creation of the 
world down to the present moment.’’? ‘* As an index to the 
Divine Law utility is obviously insufficient.’’ All that we know 
of the Divine will is that it enjoins upon us the principle of 
utility, and (as a consequence of that), the paramount authority 
of the sovereign or supreme government. 

(25.) Natural rights, and moral rights (so-called), are not 
rights in the proper sense. Thereare in fact no such rights. 

‘* Strictly speaking,’’ says Austin, ** there are no rights but 
those which are the creatures of the law, and I speak of any other 
rights only that I may conform to the received language. ’’ ® 

** Every right supposes a duty incumbent onaparty * * * 
other than the party entitled. * * * If that corresponding 
duty be the creature of a law imperative, the right is a right 
properly so called. * * * Ifthe rule imposing the duty bea 
law set by opinion, the right is styled a right by an analogical ex- 
tension of the term ;”’ but is not a right in the true sense.‘ 

As Bentham says: ® 

**« The word rights, the same as the word law, has two senses, 
the onea proper sense, the other a metaphorical sense. Rights 
properly so-called, are the creatures of law properly so-called ; 
real laws give birth to real rights. Natural rights are the crea- 


1 Id. 95. 4 Id. 201. 
2 Id, 220, and vide also Prop.7, supra. 6 Principles of Leg. 84. 
Id. 854. 
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tures of natural law, they are a metaphor which derives its origin 
from another metaphor.”’ 

‘Real rights are always spoken of in a Jegal sense; natural 
rights are often spoken of in a sense that may be called anti- 
legal. When it is said, for example, that the law cannot avail 
against natural rights, the word rights is employed in a sense 
above the law ; for in this use of it, we acknowledge rights that 
attack the law, which overturn it, which annul it. In this anti- 
legal sense, the word right is the greatest enemy of reason, and 
the most terrible destroyer of government.’’ 

‘* There is no reasoning with fanatics armed with natural rights, 
which each one understands as he pleases, and applies as he sees. 

Mr. Austin also comments with great severity upon the tend- 
ency to confound law with morality, or natural justice. 

‘* Justice,’’ he says, ‘* is commonly erected into an entity, and 
spoken of as a legislator, in which character it is supposed to 
prescribe the law, conformity to which it should denote. The 
veriest dolt who is placed in a jury box, the merest old woman 
who happens to be raised to the bench, will talk freely of 
‘equity and justice,’ ‘the justice of the case,’ ‘the equity 
of the case,’ ‘the imperious demands of justice,’ ‘ the plain 
dictates of equity.” He forgets that he is there to enforce the 
law of the land, else he does not administer that justice or that 
equity with which he is immediately concerned. This is well 
known to have been a strong tendency in Lord Mansfield, a 
strange obliquity in so great a man.”’ ? 

Lord Mansfield, however, was not alone in thus failing to ob- 
serve the broad distinction between law and morality, or natural 
justice. All the judges of England, down to a comparatively re- 
cent period, are open to the same censure, as may be seen by 
reference to quotations from the leading English jurists in a late 
work,’ of which they fill some thirteen pages, and a volume or 
library of volumes might be easily filled with similar expressions. 
Mr. Austin’s censure, therefore (though perhaps not his harsh 
epithet of ‘* old women’’) should be extended to all the older 


1 Td. 85. 3? Smith’s ,Right and Law, sec. 420. 
2 Prov. of Jur. Det. 220. 
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English judges. Modern judges may in general be exempted 

from the censure, as they are seldom moved by considerations 
of justice, equity, good conscience, common sense, or other such 
misleading notions. 

(26.) The sovereign or supreme government has no rights, and 
is not subject to any obligations or duties either lowards its own 
subjects or towards other sovereigns.! 

(27.) The term *‘ rights’? includes all the claims which men 
can have, either to the ownership of property, or to the enjoy- 
ment of the family relations, or to the possession of liberty, or 
even life. It follows, therefore, from Propositions 23-5, that 
the power of the sovereign over the lives and fortunes of its sub- 
jects, is (us asserted in Prop. 11), unlimited and absolute. 

(28.) The term ‘rights’’ in its ordinary and proper sense, 
connotes or implies the quality of rightness, and therefore refers 
to and implies some standard of right and wrong by which the 
existence of right is determined; hence the proposition, that 
rights are the creatures of the sovereign, necessarily identifies 
the will of the sovereign with the standard referred to, and 
it follows from Propositions 23-25 (as already asserted in 
Proposition 7), that the will of the sovereign constitutes the true 
standard of right and wrong, of the just and the unjust, or, in 
other words, is the paramount moral standard. ** Law itself is 
the standard of justice, and justice itself therefore the creature 
of the law.’ ? 

Some of the above propositions may appear startling to those 
unused to philosophical investigations; but it has never been 
claimed by Austin and his school, that his theory is reconcilable 
with popular notions of justice. On the contrary, it is claimed 
as his chief glory that his intrepid logic has triumphed over such 


obstacles, and that he has thus succeeded in delivering the law 
from this ‘* dead body of morality.’’ 


Gro. H. Smita. 
Los ANGELES, CAL. 


2 Prov. of Jur. Det. 73, 259 et seq. 


2 Prov. of Jur. Det. 223. 
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NOTES. 


Tiep JupGes. — In the late case of Farwell v. Crandall, Judge 
Mulkey, of the Illinois Supreme Court, delivering the opinion of the 
court, censures counsel for failure to cite a case which was conclusive 
of the point in issue. In fact, one brief, filed long before the opinion 
was written, cited that case twice by name and largely by quotation. 
This shows that none of the judges read that brief at all, or that they 
never knew what was in the opinion rendered in their names. Such 


treatment of counsel is cruel, and will doubtless be apologized for in a 
manly way. 


Liperat Compensation.— Recently the United States Supreme Court 
affirmed a judgment obtained by Messrs. Doolittle & McKey, attorneys 
of Chicago, in the sum of $40,000, for professional and other services, 
during nine months, in rescuing a tract of land from legal and other 
complications and selling it fora million dollars. The fees were but four 
per cent, and seem reasonable. Justice Field alludes to the hypotheti- 
cal questions, submitted tothe jury, as embodying ‘‘ with some fullness ”’ 
the matters submitted to expert witnesses. These hypothetical ques- 
tions covered only forty-seven printed pages. The jury which wrestled 


with such ‘‘ fullness’’ and applied the expert testimony must have been 
a remarkable one, in view of their verdict. 


Tue Ruiines’’ or Treasury Orriciats.— Probably as good an 
illustration as one could wish of the breadth and wisdom of the legal 
‘* rulings ’’ promulgated by Federal officials is that of the late First 
Comptroller of Treasury, Lawrence. For nearly fifty years the law 
(Sec. 1766 R. S.), has been that ‘‘no money shall be paid to any 
person for his compensation who is in arrears to the United States, until 
he has accounted for and paid into the treasury all sums for which 
he may be liable.’’ In the teeth of this plain requirement, Lawrence 
ruled that a delinquent Congressman, who owed the government a 
large amount of money must be paid his salary nevertheless, because 
the constitution provides that Congressmen “ shall receive '’ a compen- 
sation for their services to be ascertained by law! None of the 
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‘**chestnut’’ stories of the decisions of rural and Teutonic justices of 
the peace, rival this performance of Mr. Lawrence. Luckily his sue- 
cessor has more intelligence or less obsequiousness. He rules that a 


Congressman’s salary is paid when applied to extinguish his indebt- 
edness to the United States. 


Wet. Done. — In the appointment of Judge Amos M. Thayer to the 
judgeship of the District Court of the United States for the Eastern 
District of Missouri, made vacant by the retirement of Judge Treat, the 
people, the bar, and the appointee himself, may well be congratulated. 
Few appointments have been received with more unqualified satisfac- 
tion. His fitness for the position is not a matter of question. In the ten 
years he has served on the bench of the St. Louis Circuit Court, he has 
been required to try and determine the most complex and important 
controversies of public and individual concern, and the industry 
and thoroughness of his investigation, the clearness and intelligence 
of his decisions, have demonstrated his excellence as a judge. Of 
Judge Thayer it may properly be said that he possesses in an 
unusual degree certain qualities which may be called ‘‘ natural’’ gifts, 
and without which it is impossible for any lawyer, however skillful or 
learned he may be, to make a creditable record on the bench. Among 
these qualities may be mentioned healthfulness of physique, mental 
industry, courtesy, patience, integrity of character, charity of disposi- 
tion, love of justice, and firmness of conviction. Add the learning 
which comes from laborious study and comprehensive experience in the 
application of the law, and the best qualities are present to assure a 
capable and impartial judge. That Judge Thayer possesses these will 
most readily be conceded by those who know him best. We shall be 


surprised if, before the lapse of many years, he is not invited to come 
up higher. 


Rerorms 1x Nortu Caro.ina.— The Legislature of North Car- 
olina has lately provided that Supreme Court opinions shall be certified 
down on the first Monday in each month, instead of semi-annually, as 
heretofore. It needs no argument to show how matters will be expedited 
thereby. Delays are denials of justice. The new act will also enable 
counsel and parties not living in Raleigh to read the decisions in their 
cases within a month after being rendered. 


Another act is that simplifying indictments for murder. Every one 
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knows that prolix forms containing divers matters not required to be 
proved, such as ‘* moved and instigated by the devil,’’ the value of the 
weapon, how held, the depth and breadth of the wound, etc. About 
thirty years ago, conservative England provided that nothing need 
be set out except what was to be proved. Nearly every State has 
adopted the same provision, and North Carolina has followed suit. The 
indictment for murder under the new act is substantially this: ‘* The 
grand jurors for the State upon their oath present that A. B. in 

county, on the —— day of , 188—, feloniously and of malice 
aforethought did kill and murder C. D. *» It is also now the 
law that appeals in criminal cases do not vacate judgment. They 
only suspend execution, and on receipt of a certificate of ‘‘ no error’’ 
from the Supreme Court, the sheriff executes the sentence at once, 
instead of waiting, as heretofore, tilla term of court at which the con- 
vict could be re-sentenced. 


Wuarton’s Dicest or Internationa, Law. — We are glad of the 
“Digest of The International Law of the United States’’ taken from 
documents issued by various Presidents and Secretaries of State, from 
Federal decisions and opinions of Attorneys-General, which has lately 
been edited by Dr. Wharton and printed by the Government, in three 
volumes. Such a work was needed by the department, and by the 
diplomatic service. Much of it is very poor law, but it is all the law 
we have on the subject. Luckily many of the rulings are readily re- 
versible. And the learned editor has put it in good form, with no 
more prominence given to weak or partisan declarations and ebullitions 
than the necessities of his place compelled. Those whose tastes lead 
them to inquire for the principles which govern or ought to govern 
international intercourse, should appeal to their members of Con- 
gress for a copy of the learned doctor’s compilation. 


Lorp Coke as aN AutHority. — We clip the following from the Law 
Journal (London): ‘‘In the opinion of Mr. Justice Stephen not only 
was Coke’s knowledge of criminal law tainted by contact with the 
Star Chamber, but Coke himself is blown upon as an authority. On 
Coke being cited by counsel at Cardiff, the learned judge is reported to 
have said, ‘I know another equally high authority, Lord Blackburn, 
who never regarded Coke as an authority at all.’ He also 
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said: ‘Lord Coke (in 5 Reports, 125a) distinguishes libels as 
made against a private man or a magistrate; and then says: ‘ Al- 
though the private man or the magistrate be dead at the time of the 
making of the libel, yet it is punishable; for in the one case it stirs up 
others of the same family blood and society to revenge and to break the 
peace; and in the other the libeller traduces and slanders the state, 
which dies not.’ If this is or ever was good law, it would follow that 
all history is unlawful, for every true history must in many cases 
traduce the state which dies not. Lord Coke, in the latter part of his 
long life, was distinguished for his independence as a judge and his 
defense of the subject against the encroachments of the royal preroga- 
tive. But his earlier character was different. In his history of the 
Star Chamber it is said: ‘In all ages libels have been severely pun- 
ished in this Court, but most especially they began to be frequent about 
42 & 43 Elizabeth’ (1600, when Sir Edward Coke was her Attorney- 
General). In this passage, therefore, he was probably giving his 
impression of the Star Chamber practice, which no one would now 
regard as of any authority. There are, I think, many instances in 
which Lord Coke’s views of the criminal law are doubtful, and go far 
beyond the authorities he refers to. In this passage he refers to 
none.”’ 


Mavpractice.—In a late case for malpractice, on the part of a 
physician and surgeon, Judge Mulkley lays down some distinctions so 
clearly and pointedly that we produce them as applicable to the legal 
profession. ‘The error alleged was a refusal to allow an answer to this 
question: ‘* I will ask you what his reputation is in the community, 
and among the profession, as being an ordinarily skillful and learned 
physician?’’ Waiving the formal objections to this question, the 
learned judge says: — 


‘The duty which the defendant, as a physician and surgeon, owed the plaint- 
iff was to bring to the case in hand that degree of knowledge, skill, and care 
which a good physician and surgeou would bring toa similar case under like 
circumstances. While this rule, on the one hand, does not exact the highest 
degree of skill and proficiency attainable in the profession, it does not, on the 
other hand, contemplate merely average merit. In other words, in order to de- 
termine who will come up to the legal standard indicated, we are not permitted 
to aggregate into a common class the quacks, the young men who have had no 
practice, the old ones who have dropped out of the practice, the good, and the 
very best, and then strike an average between them. This method would evi- 


' Holtzman v. Hay, (Ill.) 8 N. East. Rep. 832. 
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dently place the standard too low. As a physician or surgeon cannot bring the 
requisite skill to any case unless he has it, it follows the professional skill of 
the defendant was, if not in express terms, at least by implication, put in issue 
in this case, and the onus probandi was upon the plaintiff to show his want of 
such skill. The proper and only mode of doing this was by proving that he 
did not exercise it in the treatment of the plaintiff’s leg. It does not, however, 
follow that because the defendant’s skill, or rather the want of it, was put in- 
issue, that it could be either established or disproved by showing his general 
reputation. While his skill, or the want of it, was put in issue, his reputation 
in that respect was not put in issue, and therefore evidence to establish it was. 
properly excluded.”’ 


Decay Punisnwent. — Five years ago in St. Louis, a man 
named Hays drew a pistol and deliberately murdered a German dram- 
shop keeper for refusing to sell him a glass of beer on credit. He was 
indicted for murder, and his case has remained in various courts from 
that time to this. He has been convicted, and the usual appeal has been 
taken to the Supreme Court of Missouri, and from that court a writ of 
error has been sued out in the Supreme Court of the United States upon 
a Federal question. The judgment of the Supreme Court of Missouri! 
has at last been affirmed, which is that the murderer must be hanged. 
The expense of keeping him in jail and of the various legal proceed- 
ings which have been had in his case have already cost the State of Mis- 
souri a large sum of money. ‘The crime which he committed has passed 
entirely out of the public mind, save as the memory of it is now revived 
by the newspapers. Meantime the murderer, living in the foul atmos- 
phere of the jail, brooding over his crime and the almost certainty of 
punishment, has become a drivelling idiot, — insane, in the last stages of 
what the doctors call dementia. The sheriff will, under the statute, hold 
an inquest; the jury will ascertain the fact of his insanity, and he will 
be sent to an asylum, where he will remain, doubtless, until his disease 
progresses in the usual course to death. This is one of the many cases 
which we have had, illustrating the feeble and unsatisfactory adminis- 
tration of criminal justice in the West. If Hays were now a sane man 
and were led to the gallows, the fact of his execution, instead of satis- 
fying the public demand for justice and affording a warning to the 
criminal classes, would merely shock public feeling, after having allowed 
him to live for so great a length of time. The monstrous fact con- 
nected with this matter is, that there never was a particle of room for 
doubt that this wretch was guilty of murder in the first degree. In 


1 See an abstract of the decision in our Digest in this number, title * Con-~ 
stitutional Law.”’ 
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Canada, in England, or in any of the civilized States of Europe, he 
would have been regularly tried and hanged within four months of the 
date of the commission of his crime. 

It is true that a too speedy legal procedure sometimes results in the 
hanging of innocent men. This fact seems to be illustrated by the 
recent execution of an American citizen named Sproule, which took 
place in British Columbia. Sproule was employed in a mine, and was 
tried and convicted, upon circumstantial evidence, for the murder of 
his employer. He was a man of good reputation, and $100,000 was 
left to him as a legacy by some one in Boston, a fact which he did not 
know until they were leading him to execution. It has subsequently 
transpired, to the satisfaction of any reasonable mind, that he was en- 
tirely innocent of the crime charged against him. Sproule’s case pre- 
sents the other side of the picture. But is it not possible to have a 
speedy, safe and orderly criminal procedure, such as shall result in 


punishing the guilty, protecting the innocent and conserving the inter- 
ests of society? 


Tue Interstate RatLway Commission. — The President has shown an 
excellent judgment in appointing the Hon. Thomas Cooley, of Michigan, 
to the longest term on the Interstate Railway Commission. Aside 
from Mr. Bragg, of Alabama, who has been appointed to the two years’ 
term, Judge Cooley is, we believe, the only member of the commission 
who has studied the problems which arise out of railway transporta- 
tion. His letter to Senator Cullom on the subject, before the passage 
of the bill, shows that he entertains broad and statesmanlike views of the 
matter. He points out that cheap rates and an active competition, in- 
volving the cutting of rates, are more injurious to commerce, and con- 
sequently to the public, than higher rates permanently maintained. He 
shows that what the public most need is permanency of rates, and that 
what is most injurious is the secret cutting of rates in the form of re- 
bates, or preferences, given to particular shippers over other shippers, 
whereby some are rendered prosperous and others destroyed. Mr. Jus- 
tice Cooley was, while a judge of the Supreme Court of Michigan, by 
reason of his eminent character for ability and integrity, selected by 
certain railway companies, in connection with Judge Thurman, of Ohio, 
and Mr. Washburne, of Illinois, to arbitrate on the question of ‘‘ differ- 
ential rates.’”” He subsequently, before vacating his judicial office, 
arbitrated in a controversy between certain railway companies running 
east from Chicago in respect of the percentages which each one of these 
lines should receive in what we believe was called the Trunk Line Pool, 
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the complaining partner in the pool being the Grand Trunk Railway. In 
this matter he acted as sole arbitrator, having been selected, as before, 
for the reason that his judicial character was. so high that it was believed 
that all the parties to the controversy would acquiesce in his decision ; 
and such seems to have been the fact. In acting in these cases he was 
really acting as the arbitrator for a railway pool. Now, according 
to the old theories of the common law, a railway pool is an unlaw- 
ful combination to prevent competition and keep up the prices charged 
to the public for railway transportation. The public, extremely sensi- 
tive upon the subject of what is called corporate monopoly, have not 
been able to see that there is really two sides to the question of the pro- 
priety of a railway pool. The pooling arrangement, if maintained in 
good faith by all the members of the combination, results in a steady 
maintenance of prices and in putting different cities and different shippers 
upon an equal footing. Future contracts cannot be made, commercial 
enterprises cannot be embarked in with any confidence, so long as there 
isa continued prospect of a fluctuation in freights. In performing 
these services for the railway companies Mr. Justice Cooley acted with- 
out doubt from a clear conviction cf duty; but considering the fact 
that he was a justice of the Supreme Court of Michigan, he clearly 
should have declined the performance of such duties. In fact, he made 
a profound mistake, which he discovered when he was defeated of re-elec- 
tion, although the candidate, after twenty years of honorable service, 
of the Republican party, which has always been, with one or two recent 
exceptions, dominant in the politics of Michigan. The fact, however, 
has not impaired the confidence which thinking men entertain in respect 
of his character for judicial fairness and integrity. This was illustrated 
in his recent appointment by Judge Gresham, wholly without expecta- 
tion or solicitation on his part, to the important office of receiver of the 
Wabash Railway lines east of the Mississippi River. We deeply regret, 
however, that these connections of Judge Cooley with railway questions 
have diverted his mind from strictly judicial labors to the quasi-minis- 
terial labors of a railway commission. This office is one of very great 
importance, and he is named with eminent propriety at the head of the 
list. But, instead of being the President of the Interstate Railway 
Commission, he should have long since been advanced to the Supreme 
Bench of the United States. No lawyer of our time has attained to a 
more thorough and profound knowledge of the principles of American 
constitutional interpretation, which is the chief function of that great 
court. We hope that the country may yet have the benefit of his serv- 
ices upon that bench. 
VOL. XXI 29 
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Frevp’s Lawyers’ Briers. — This work has at length been com. 
pleted. It consists of an extensive collection of authorities upon all 
the leading titles of the law, arranged alphabetically ; in other words, 
it is a collection of short treatises upon the principal titles of the law. 
The author is Geo. W. Field, Esq., author of a treatise on ‘‘ Federal 
Courts,’’ ** Private Corporations,’’ ‘* The Law of Damages,’’ and other 
works on the law. The publishers are Messrs. Banks & Brothers, of 
Albany and New York. It comprises six volumes of the ordinary size 
of legal treatises. No one can turnover these pages without feeling a high 
respect for the laborious diligence of the author. The number of au- 
thorities examined and cited in the compass of the whole work is very 
great. The author has pursued the proper theory of condensation, 
stating the leading principles with sufficient fullness, and eliminating all 
matter of explanation and illustration. This was as far as he could go, 
considering the wide scope of the work. It ought to be said that he 
states legal propositions very well. A good deal of doubt will arise as 
to the place which works of this kind occupy in legal literature. In 
some hands their usefulness at all may be a matter of question. We 
incline to think, however, that the country practitioner, who necessarily 
ean afford but a small library, will find a work of this kind a very valua- 
ble encyclopedia of the law. It is to our law to some extent what 
Bacon’s Abridgement was to the English law of former times. Of course 
the compiler of that work had to deal with the law of a single sover- 
eignity, whereas the compiler of a work on American law has to deal 
with the law of nearly fifty different quasi-sovereignties. The com- 
piler of a digest or abridgement of the English law would be inexcus- 
able if he did not state all the important statute law, as well as the 
judicial law; but an attempt on the part of an American law writer to 
state the statute law of all the different States, applicable to the subject 
under consideration, would in many cases make his work so large that 
nobody would buy it, a circumstance which of itself would defeat the 
essential object of writing a law book, since a book which nobody will 
buy nobody will use. We also incline to think that this work will be 
found a work of value, to be kept by judges and practitioners who have 
access to large libraries, upon the style or in the revolving book case, to 
be referred to as a sort of dictionary of the law, for the purpose of re- 
assuring their minds as to any leading principle of the law, the appli- 
cation of which may be called for in the case before them. We have 
put it to this use a great deal, and have found ourselves constantly 
reaching out for its volumes. It is well printed, though possibly the 
better plan would have been to drop the cases cited at the lower margin 
of the page in small type, rather than insert them in the body of the 
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text. This, however, is a matter upon which opinions differ, and pos- 
sibly it is little more than a matter of taste. We should also have 
preferred to see the names of cases printed in italics, for the sake of 
more rapid distinction in searching the pages. In the graceful privi- 
lege which literary custom allows to the authors of books of dedicating 
them to particular persons, Judge Field has remembered some of his 
old friends. The first volume is dedicated in flattering language to 
Judge Thompson, one of the editors of this Review, who is a personal 
friend of the author. Another volume is dedicated to Prof. Hammond, 
Dean of the Faculty of the Law Department of the Washington Uni- 
versity of Missouri, likewise an old friend of Judge Field. Another 
volume is dedicated to the Hon. Charles O. Tappan, one of the justices 
of the Supreme Court of the State of New York; and another is dedi- 
cated to that distinguished codifier and law reformer, David Dudley 
Field. We respectfully recommend this work to the attention of the 
profession. 


Bishop on Contracts Rewrittex. —Dr. Bishop has entirely re- 
written his work on contracts, and issued it through the publishing house 
of T. H. Flood & Co., of Chicago. He has expanded it to the size of 
an ordinary law volume, and increased the number of cases cited to a 
more numerous list, we believe, than that presented by any law treatise 
published in asingle volume. Those who are familiar with Dr. Bishop’s 
work as a law writer, know that when he revises a book he revises it. 
He does not add some cases here and there, and allow the publishers to 
tinker the stereotype plates a little, and then print a new impression and 
call it a revision, as is sometimes done. In this work, however, he has 
attempted and achieved even more than a revision. He has recast, 
expanded, and rewritten the entire work and multiplied two or three 
times the mass of authorities cited. His aim has been to go over his 
work with such care as not to repeat a proposition anywhere. He has 
found this necessary, in order to get the greatest amount of matter into 
the smallest space. His book, from beginning to end, is a masterly 
recital of the elementary principles of perhaps the most numerous title 
of the law, a title which, written up in detail, would expand into many 
volumes. No American work on this subject now exists which is 
entitled to be mentioned in connection with the present work. It stands 
out in distinct rivalry with the leading English work on the subject, 
that of Dr. Pollock. There are, however, some striking differences be- 
tween the two works. Dr. Bishop is not a civilian; Dr. Pollock is. 
Dr. Bishop never shines by borrowed light; but Dr. Pollock, great as 
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is the credit to which he is justly entitled, reflects in his pages the 
theories of the civilians, shines,— in fact, by the borrowed light of some 
of the great civilians, notably of Savigny. Indeed, Savigny has been 
his great master. The works of that able writer have been the fountain 
from which he has deeply drunk; and the consequence is that there is 
throughout much of his work a perceptible infiltration of a foreign ele. 
ment, to wit, the Roman law. Dr. Bishop, on the other hand, contents 
himself with developing the law for American and English lawyers and 
judges, as it is found in English and American books of the law. He 
exhibits to us the native plant, not the foreign exotic. He presents the 
law in a manner which constantly reminds one of the suggestion of Lord 
Mansfield, repeated by Mr. Justice Best and by subsequent judges, that 
the law does not depend upon particular cases, but that we must extract 
a principle from all the cases upon a given subject and apply that prin- 
ciple. In other words, Dr. Bishop’s concept of the law is a scientific 
formulation of the collected thought of the distinguished sages, who 
have laid down the law authoritatively in judicial decisions and applied 
it in the practical controversies of litigation, after solemn argument 
and under the obligations of the judicial oath of office. In this regard 
he entertains a true conception of the law, and his books give us, 
perhaps as near as those of any living writer, the law as it really is. 

We have, however, some complaints to make of Dr. Bishop’s works. 
The matter in which, judging from his preface to this work, he takes 
the greatest pride, in his power of condensation. That power in him is 
indeed great. He applies an hydraulic pressure to a vast mass of judi- 
cial decisions and gets them into a very small space; and while his text 
does not convey a very clear idea of what is decided in each particular 
case, yet an investigation of those cases will show that he has achieved 
the conception of Lord Mansfield, of extracting a principle from all the 
cases and presenting it to his readers. We think, however, that the 
principal criticism to which his later works are subject is that he has 
carried the matter of condensation too far. It can only be carried to 
a certain point; after that point is passed, the trunk rules of the law 
are crushed out of their original shape. We venture to think that this 
is illustrated in his work on Criminal Procedure, and also in his more 
recent work on Precedents and Forms. In fact, we regard Dr. Bishop’s 
work on Marriage and Divorce as his best work, and our principal rea- 
son for thinking so is that it is not as highly compressed as his subse- 
quent works. We have lately had occasion to go over a chapter of that 
work, examining every case, and we have been surprised and delighted at 
the skill with which the young author, —for he was then young, — de- 
veloped and presented the results of the adjudications, mostly in his 
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own language, but sometimes by means of quotations from the judicial 
opinions, — developing, however, the whole subject in a most orderly 
manner and in fullness of detail. Such a work is absolutely invaluable 
to the judge or practitioner. 

Another characteristic of Dr. Bishop’s writings is the general accuracy 
with which he handles the cases which he cites. He may in his effort 
at high condensation, perhaps feeling the necessity of treating in a single 
volume a subject on which there is a great mass of decisions, omit 
from his text many things which are decided in the mass of cases cited 
to a proposition; but he is never caught in the almost criminal act of 
misstating in his text the law of the cases. It is the discovery of this 
quality, after years of experience in the use of his works, that has 
given them so high an estimation among the judges and lawyers. 

Dr. Bishop is, we think, to be congratulated on his selection of a pub- 
lisher in the presentcase. Of course, we have no knowledge of the mo- 
tives which induced him to place this work in the hands of a Western 
house ; as all his former works, with the exception of this volume, are pub- 
lished by one of the oldest, staunchest and most honorable houses in the 
trade. The work, however, was originally brought out by a Western 
house, and in view of the fact that his regular publishers have another 
and more extensive work on their list on the same subject, that of Par- 
sons, perhaps Dr. Bishop thought it would be wise to keep this book 
‘out West.’’ He could not have selected inthe West a more honor- 
able and enterprising firm than the one to whose hands he has confided 
the present edition of this work. They have produced it in the best 
style of the typographical art; and altogether, we venture to say, there 
isno law book of seven hundred and odd pages on the booksellers’ 
shelves that contains more meat within its lids than this book contains. 


Vice Cuancettor Bacon. —The London Jurist gives some remin- 
iscences of this judge, which we copy below, and which tend to reconcile 
us to our elective judiciary and limited term of office. No American 
judge could use such language and so insult counsel, and long retain 
his seat. At least our judges are not quite devoid of average courtesy, 
as was Bacon :— 


“For instance, the patience the Vice-Chancellor displayed in listening to the 
cases that came before him may, perhaps, be well explained by his remarks to 
a junior who was expressing his regret at having detained the court so long. 
‘Don’t apologize to me. You haven’t detained me. I am bound to be here, 
and cither listening to this case, the next, or some other. I have no reason to 
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suppose that the next case will be less uninteresting than this.’ Any one cag- 
ually observing the Vice-Chancellor in court would have supposed that he was 
not paying much attention. That this was not so he often showed in the read. 
iness with which, in delivering judgment, he marshaled the facts and the evi- 
dence, and by the remarks he often made to counsel. One very good instance 
of this was told us. The Vice-Chancellor was remarkable for the purity of 
his English, and bad English was to him as annoying as a bad construe is 
supposed to be to the senior classic. A well known junior, not famous for the 
elegance or correctness of his diction, was applying for the payment out ofa 
certain sum of money which was in court; the Vice-Chancellor sitting in his 
well known apathetic manner. ‘There isa sufficient sum of money laying in 
court, my lord, te ——.’ ‘What?’ interrupted the Vice-Chancellor, suddenly 
wakening up. ‘Iwas saying, my lord, that there is a sufficient sum of money 
laying in court to ——.’ Here counsel was again interrupted, and made to re- 
peat it once or twice again to the intense amusement of those present, after 
which the Vice-Chancellor pushed aside the papers and said: ‘ 1 should be very 
sorry to disturb sucha profitable fund,’ and refused the application. We believe 
the learned counsel does not know to this day what there was to laugh at. The 
following struck us as being remarkably illustrative of him: Ou one occa- 
sion a very pertinacious advocate, having drearily gone through one part of his 
case, said: ‘Then, my lord, we come to the matter of accounts, to which I de- 
sire to direct your lordship’s attention.’ ‘This is not the place for it; the ac- 
counts cannot be taken here, they must be discussed in chambers.’ ‘There are 
only three items I wish to mention.’ ‘Three more than it is my duty tocon- 
sider now; three more than I propose to consider.’ ‘There is one item whichI 
am particularly anxious to go into.’ ‘Go into it by all means,’ said the judge, 
‘but donot ask me to go into it. Go intoit with my chief clerk; or if you canv- 
not wait till you get an appointment with him—for I do not wish to abridge 
your lawful enjoyments — go into it alone.’ On another occasion, a counsel, no- 
torious for his long-winded speeches, was bringing in a great deal of irrelevant 
matter, when he was thus addressed by the learned judge: ‘Mr. X., at any 
other time or in any other placeI should be most happy to converse with you 
on this or any other subject, but what you are now saying has nothing to do 
with the case before me, and I must request you to confine yourself to the sub- 
ject-matter of the case.’ After having thus politely delivered himself judicially, 
the learned judge proceeded to give an obiter dictum on the learned counsel be- 
fore him, saying, sotto voce, ‘ jabbering idiot.’ ”’ 


The Vice-Chancellor was often very pointed and pithy in his judg- 
ments, as will be seen from the two following extracts, mentioned in 
the Solicitors’ Journal : — 


‘*Tn one case, the question was whether the defendant, who lived on one side 
of the street, ought to be prevented from so increasing the height of his house 
as to diminish the amount of light coming to the windows of the plaintiff, who 
lived on the other side of the street. In delivering judgment, the Vice-Chan- 
cellor is said to have made the following remarks: ‘The plaintiff is an artist. 
The proposed building will undoubtedly diminish the amount of light which has 
for the statutory period been in the habit of finding its way into the plaintiff ’s 
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studio. An attempt has been made to justify this interference with plaintiff’s 
property, and for this purpose certain considerations have been suggested, 
which, by the courtesy of the counsel on the other side, have been called an 
argument. I am told that if the plaintiff’s work is to be properly executed, 
it is desirable that light should fall upon it from only one source; that the studio 
is sufficiently lighted by a skylight, with which the defendant’s building cannot 
possibly interfere; and that the defendant is conferring a positive benefit upon 
the plaintiff by removing the inconvenience which would necessarily be caused 
by an access of light from other sources. Now, Iam not aware that there is 
any rule of law, or any principle of equity, which confers upon a man’s op- 
posite neighbors a right to decide upon the amount of light which is good for 
him, and Iam of opinion that the gentlemen with whom this argument origi- 
nated are in no danger of suffering from excess of illumination.’ 

“In another case, a plaintiff, who sought to have his name removed from the 
list of shareholders of a company, relied upon the statement of a witness who 
had published a pamphlet purporting to show that the company had been fraud- 
ulently floated, and that the business had been dishonestly conducted. The 
witness admitted that his information had been derived from the secretary of 
the company, whose acquaintance he had cultivated with the express design of 
eliciting from him something detrimental to his employers. After commenting 
on the conduct of the witness, the judge said: ‘Out of this scurrilous libel, 
to which the writer of it referred with manifest satisfaction as ‘ my pamphlet,’ 
the plaintiff has culled and got together a number of odds and ends of incohe- 
rent tales, a set of particles and patches and fragments and scraps and rags and 
shreds and sticks and straws, out of which he has constructed a kind of jack- 
daw’s nest, not without mud enough to hold it together.’ ”’ 


Arrer Tuirty Years. — On the ithof March the Hon. Samuel Treat, 
Judge of the District Court of the United States for the Eastern Dis- 
trict of Missouri, having previously resigned the office, under the pro- 
visions of the law allowing judges who have served ten years and 
reached the age of seventy to retire upon full pay, delivered the office 
to his successor, Hon. Amos M. Thayer. 

The occasion brought together a very large assembly of the bar. A 
life-size portrait of Judge Treat, painted by Eichbaum, was presented 
to the court by a committee of the bar, to remain in the court room as 
amemorial of the distinguished judge who was about to retire. Appro- 
priate speeches and responses were made, and altogether the occasion 
was deeply impressive. Judge Treat declined a public banquet, which 
was tendered to him by the bar, it having been his practice to decline 
invitations to such banquets for a number of years past. The length 
of his service as judge of the court was just thirty years and two days. 
He took the seat on the 3d of March, 1857, the day preceding the in- 
auguration of President Buchanan, having been appointed to the office 
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by President Pierce, who was a personal friend and old neighbor of his 
in New Hampshire, the State of his early residence. Prior to his 
accession to the bench, Judge Treat had been a journalist in St. Louis, 
and later a judge of the St. Louis Court of Common Pleas, having 
been elected to that office by the suffrages of the people over the 
late Montgomery Blair, the opposing candidate. 

Soon after Judge Treat’s accession to the Federal bench, the juris- 
diction over contracts and torts relating to the navigation of the inland 
interstate waters, such as the Mississippi river, in consequence of a 
decision of the Supreme Court of the United States and an act of 
Congress, passed entirely into the hands of the Federal government. 
The mass of litigation which had hitherto been conducted in the Mis- 
souri State courts under a statute known as the ‘‘ Boat and Vessel 
Act,’’ was thereafter diverted into the District Court of the United 
States. The new judge had a great deal to learn concerning the rules 
and principles of admiralty law, maritime contracts and marine insurance, 
and many novel and difficult questions to solve, growing out of the 
peculiar circumstances surrounding the application of those rules and 
principles to cases arising on the inland waters. Some of his opinions 
upon questions thus presented were subsequently affirmed in opinions 
of the Federal Supreme Court. As these questions came before him as 
a court of first instance, he thus blazed the way toward their proper 
decision in the court of last resort. His influence in shaping and 
settling this department of our jurisprudence was very considerable. 

The complications of the Civil War, attended as it was, by the 
arrest of citizens by provost marshals without due process of law, and 
the division of neighborhoods and even households against themselves, 
rendered his position as a judge very embarrassing. Naturally the 
Federal tribunals were appealed to by habeas corpus by persons thus 
held in arrest; and, although from the very nature of the times, Judge 
Treat’s course could not entirely escape criticism, yet it is to be said, 
on the whole, that he steered clear of many complications and embar- 
rassments in a firm and judicious way, and above all, kept his court 
out of the maelstrom of party strife and rancor. 

The war rendered necessary the collection of an enormous revenue 
by the Federal government, by the laying of internal taxes upon in- 
comes and upon certain industries which it is the policy of governments 
to discourage rather than promote, such as the manufacture of spirituous, 
vinous and malt liquors and of tobacco. An army of officials and de- 
tectives was necessary for the collection of this revenue, and the penal 
sanctions of the laws enacted for its levy ani collection created a new 
jurisdiction to be exercised by the District Courts of the United States. 
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This new and laborious jurisdiction was exercised by Judge Treat in 
a manner which, on the whole, won for him the respect of the bar and 
the public. When an ignorant farmer was arrested for raising and 
selling to his neighbors a few hanks of tobacco, without paying the 
government tax upon it, Judge Treat, on becoming satisfied of his 
want of guilty intent, would give him the injunction to go his way and 
sinno more. The unlettered boy or the poor and ignorant man, from 
the swamp country, who had for the first time set up an illicit still to 
manufacture a little corn whisky, though guilty of criminality under 
the statute, was generally let off with a light punishment; but the 
quick eye and keen judgment of human nature possessed by the 
learned judge, seldom failed to distinguish between the semi-innocent 
novice and the old and hardened offender, and the latter not unfre- 
quently received what is termed ‘* the butt-end of the law.’’ Of course, 
the exercise of his jurisdiction in this respect was not as trying as that 
of Mr. District Judge Erskine, who held the District Court of the 
United States for the Northern District of Georgia. In the latter dis- 
trict, the mountain country swarmed with ‘‘ moonshiners,’’ and every 
little cave and cavern had its illicit still. But it was, nevertheless, a 
very important jurisdiction, calling for a very thorough knowledge of 
the principles of criminal jurisprudence and for the exercise of firmness 
and humanity, all of which Judge Treat displayed. 

In 1867 Congress passed an act to establish a uniform system of bank- 
ruptey. The entire jursidiction was administered in the first instance 
in the District Court of the United States. The jurisdiction itself was 
one of very great importance. Judge Treat’s district embraced the sixth 
commercial city of the Union, and the interests involved in many of these 
bankruptcy cases were consequently very large. He addressed himself 
to the exercise of this new jurisdiction with that originality of mind, 
fertility of resource and vigorous knowledge which had characterized 
his previous work in admiralty cases. He recognized that, in the exer- 
cise of this jurisdiction, the necessity of prompt decision and the 
speedy winding up of the estates of bankrupts was very great. The 
result was that he seldom took a motion under advisement, unless the 
importance or difficulty of it was obviously very considerable. His 
rulings were generally made orally from the vench immediately after 
hearing counsel, and they generally met with the approval of the bar. 
Of course, where important questions arose, he wrote opinions, accord- 
ing to the habits of other judges; and the most judicious practitioners 
in his court were accustomed to say that, although he was liable to make 
mistakes where he ruled immediately after oral argument, yet when he 
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took the papers over night and put a memorandum of his decision in 
writing, he was seldom wrong. 

Of course, the greater part of his time was occupied in performing 
the duties of ev-oficio julge of the Circuit Court of the United States 
for his district. Here he exercised, in controversies between citizens of 
different States, a general common-law and equity jurisdiction. Most 
of the ordinary work of the Circuit Court has always fallen upon the dis- 
trict judge, and under a late act of Congress touching the jurisdiction of 
the Supreme Court of the United States, his jurisdiction was final in 
all controversies at law or equity where the amount involved was less 
than $5,000. It is necessary to recur to this fact in order to keep in 
mind the very great importance of the jurisdiction thus exercised. In 
many cases, such as those involving applications for receivers and the 
making of ad interim orders in equity suits where receivers had been 
appointed pendente lite, his orders, although involving vast amounts, 
were not subject to appellate review. This jurisdiction has been ex- 
ercised, on the whole, ably and prudently. It is needless to say that 
his integrity in the exercise of his great powers has never been called 
in question. Some profound mistakes, we venture to think, were com- 
mitted by the court in the Wabash receivership, whichis happily about to 
terminate, and we have alluded to them in a former number in such terms 
as we conceived the public nature of the questions involved and the na- 
ture of the rulings made required at the hands of an independent legal 
review. How far Judge Treat concurred in the orders which have 
been most the subject of criticism, we do not know. If he concurred 
in them all, beyond question he did so on conscientious grounds, though 
possibly on grounds which are not sound on proper conceptions of 
equity jurisdiction. His disposition, after the delivery of Judge Gres- 
ham’s opinion, to take his full share of the responsibility, and not al- 
low it all to rest upon the shoulders of the circuit judge, who, though 
his superior in office, was his junior in years and judicial experience, 
was very honorable in him and was entirely characteristic of the man. 
Judge Treat was never afraid to take reponsibilities, or to say and 
do in the exercise of his office, what he thought was right, no matter 
who might think it wrong. Especially he could not be swerved from 
what he conceived to be his line of duty by the criticism of the press, 
and it is to be added that no judge ought tobe. At the same time, a 
judge will ordinarily exercise the delicate functions of his office more 
wisely and justly if he is properly sensitive to the restraints of an en- 
lightened public opinion, and especially of an enlightened professional 
opinion. It may be said with the fullest confidence, we think, that 
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nothing has been done in the Wabash receivership case to diminish the 
confidence of the bar andthe public in the judicial character of Judge 
Treat. 

Many members of the bar will retain grateful recollections of him. 
They will always remember that he was never averse, in matters where 
he had the fixing of lawyers’ fees to be paid out of trust estates, to 
give them all that their services fairly entitled them to; though it 
should be said on the other hand, that he would never allow such an 
estate to be robbed to enrich the lawyers. He had judicial faults. as 
all judges have. One of them is perhaps more common to most judges 
than they themselves are aware of. It is the fault of listening with 
greater attention and complaisance to counsel in whom the judge has 
perfect confidence, than to other members of the bar. He was, indeed, 
sometimes unreasonably harsh to members of the bar with whom he 
was not well acquainted, or in whom he had no special confidence. His 
habits of original thought led him also into another error, which is more 
or less common among judges, especially among old judges. It was 
that of deciding causes upon questions which had not been seen or 
raised by counsel on either side. However great the confidence may 
be which a judge has in his own resources of mind, this habit is always 
a dangerous one. It ought to be indulged in very rarely indeed, where 
the cause is presented on both sides by competent counsel, without 
first suggesting to counsel the question which arises in the mind of the 
judge for the first time, and having the case re-argued, with reference 
to it. Judge Treat’s knowledge of mathematics and mechanics was, for 
a member of the legal profession, very thorough. He delighted in the 
investigation of patent cases, where his mathematical and mechanical 
turn of mind came into play and made him an exceptionally good 
judge. 

Looking back over the thirty years’ service of this eminent judge, 
considering the laborious and exacting character of his duties and the 
very great interests always in his hands, one subject presses itself upon 
the mind with great force and speaks volumes upon the proverbial in- 
gratitude of republics. His annual salary during the entire period of 
his career was never more than $3,500; and as the House of Represen- 
tatives failed to pass the bill, which had been passed by the Senate, 
increasing the salary of the District Judges to $5,000, he was compelled 
to retire with the prospect of spending the remainder of his days upon 
this small annual income. It is doubtful, however, whether the public 
will allow him to remain in retirement. Unless he prefers an entire 
cessation from judicial labor, the knowledge of his eminent legal 
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talent and wide range of learning and experience will result in his hay- 
ing more quasi-judicial work than he will be able to do, in the form of 
acting as consulting counsel for great corporate interests, —in which 
position he will but follow the example of Kent, of Nelson, of Swayne, 
and of other distinguished judges after their retirement from the bench. 


JupGe Ditton’s Sreecn on Coprrication. — At the last meeting of 
the American Bar Association the principal speeches on the subject of 
codification were those of John F. Dillon, of New York, and David 
Dudley Field, of New York, the only two members of the committee 
who were present. These speeches are worthy of a more extended 
attention than they have received. Judge Dillon opened the debate and 
Mr. Field closed it. Judge Dillon spoke as follows: — 


«The text of the resolution is this, and I think it important to refer to it at 
the outset, since the vote which will be given will be a vote upon this propos- 
ition asitstands. It isin these words: ‘The law itself should be reduced, so 
far as possible, to the form of a statute’ — only this and nothing more. What 
does it mean? What law is here referred to? Evidently, of course, the law of 
the land. And what is the law of the land? It is simply, when reduced to its 
last analysis, a command, an imperative rule of conduct, prescribed in this 
country by the legislature. Therefore, every citizen, whether it be a rule of 
civil or criminal conduct, is bound to kaow what this command is and equally 
bound to obey it. It is implied in every command that it shall be known to 
whomsoever is expected to obey it. History has held up to reprobation Cali- 
gula, who is said to have framed his laws in such small characters, and to have 
hung them so high upon the pillars, that they could not be read, and it has been 
the practice from the beginning in this country that all laws which prescribe 
what I may term the civil rules for the conduct of the citizens, so far as penal- 
ties are annexed to them, should be reduced to the form of a statute, and 
altogether so, I believe, in England. The reason, so far as criminal statutes 
are concerned, obviously is that they should be Known and should be in a shape 
to be known by those whose obedience is expected. That being the nature of 
law, that being the law which is referred to in the resolution under consider- 
ation, viz., a command, whatever may be its form, prescribed by the supreme 
legislative authority to, and binding upon, every citizen, the next subject of 
inquiry is, Where is this law to be found which every one is expected to know, 
and every one at his peril is bound to obey? We all know where it is found. 
Fragmentary portions of it only are found in any statute. The great volume of 
our law, the great body of the rules of civil conduct which are obligatory upon 
every citizen in the community, are found in the volumes of our reports. These, 
as we all know, now numbering some six thousand volumes, run back through 
a series of centuries. I enter upon no eulogium of the nature of judiciary law. 
I only call attention to the fact that these six thousand volumes are, in the first 
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place, full of obsolete law, or law which will be held to be obsolete when 
brought into direct adjudication before the courts. In the next place, these 
volumes are full of conflicting cases, or, if not absolutely conflicting, cases 
which have refined upon previous cases and introduced exceptions.and limita- 
tions. In the next place they are full of cases of repetition, thousands of cases 
adding nothing substantially to the body of the law. Some learned gentleman 
has written three volumes on the statute of frauds. Does any one doubt that 
a commission to do the work could take that vast volume of decisions, many of 
which are conflicting, many of which are spun to the greatest nicety of refine- 
ment, and reduce them to some practicable order? Another difficulty with case- 
law, well known to the profession, is this — that since its development depends 
upon the accidents of litigation, upon the casual exigencies of litigation, it 
being a matter entirely accidental when such a point will arise, it has had a very 
irregular and anomalous developnent. Now, it is perfectly obvious to every 
lawyer that many principles of the law are perfectly settled. As we saw in the 
paper last evening, it was said that in Lord Bacon’s time it was his judgment 
that it was not necessary any longer to report any more than the ultimate re- 
sults of jadgment in many cases. Now, if in going through these many vol- 
umes of judiciary law we find a principle applicable to the civil conduct of men 
in the daily transactions of life, can any man give a substantial reason why that 
principle, clearly settled, with all its limitations and boundaries, cannot be put 
into writing, embodied in a statute, so that it may be acceptable? So that, I 
insist, if any principle of the law is well settled, so as to be capable of being 
clearly stated, as a mere matter of convenience, it is expedient that it should be 
reduced to the form of a statate. : 

‘“When we come to other principles, we find conflicting decisions, so that 
the law on any given point may be said to be uncertain or obscure. If such 
points are met with, shall it be left longer to the accidents of litigation to settle 
it, or it is not the better wisdom, if the clear rule which ought to be prescribed 
and to obtain in such a case can be known to settle it? Therefore, it has always | 
seemed to be that the argument in favor of more extensive legislation could be 
very clearly stated, namely, that what is settled can be put in the form of a 
statute, and what is obscure or doubtful ought to be. Now, why should it be 
reduced to the form of a statute? One great reason is the unwieldly bulk to 
which our case-law has already attained, so to make it more accessible. The want 
of convenience resulting from this bulk has come to be, as every lawyer knows, 
a positive evil. The report sets forth in detail some facts showing this, such as, 
for example, in one volume of New York Reports there are cited to the courts— 
probably the report not containing over one hundred cases — more than five 
thousand adjudged cases for its consideration. 

‘« Another reason why the law should be reduced to the form of a statute is 
to make it more certain and definite wherein it. is now obscure or uncertain. 
Let us then recur to the proposition as it stands here. The only proposition 
upon which we are to vote, viz., ‘That the law itself should, so far as 
possible, be reduced to a statute.’ It will be observed that it does not affirm 
that all law should be reduced to statutory form. It is careful to say that, and 
no man who votes for this proposition votes in favor of a proposition that it is 
expedient to put all possible law into the form of a statute, only so far, as the 
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resolution reads — ‘so far as possible,’ that is, reasonable, expedient or prac- 
ticable to do it. 

“The modern tendency is inthis way. Every lawyer who is familiar with recent 
legislation. of Great Britain knows that for the last fifteen or twenty years it 
has been the practice of Parliament to bring together in one statute great and 
important topics of legislation. One of the most notable recent instances is 
the coditication of the law of bills and notes. 

**Nor does this resolution say anything in terms in relation to a code, and 
wisely so, in my judgment, since there is no word known to the law, which has 
more varying meanings than this word ‘code.’ One meaning which is attached 
to the word is that all law, that is, statute law extant and all of the case or 
judiciary law extant, should be formulated and put into a code, with a view to 
render useless thereafter all preceding judicial reports and all preceding 
statutes. There are many who attach this idea to a code, and perhaps it is 
the popular idea. It is not in my judgment the proper idea, nor are these 
propositions necessarily, nor even properly, involved in any idea of practicable 
codification. There are others who attach a more limited or restricted meaning 
to the word code, such, for example, as one of the most eminent writers and 
judges of our day, Sir James Stephen, who says, ‘A code ought to be based 
upon the principle that it aims at nothing more than the reduction to a con- 
venient and systematic shape of the results obtained and sanctioned by the ex- 
perience of many centuries.’ As was remarked by the gentleman who delivered 
the address this morning, a code does not mean anything revolutionary in the 
law. So far from this, that idea is not embraced in the code. It relates more 
to form than to substance. To show the variety of meanings which are at- 
tached to this word ‘code,’ I turn to what might be called the dissenting re- 
port, or the minority report, of a very estimable and able member of this 
Association, Mr. Cortlandt Parker, which has been placed before the meeting. 
Mr. Parker says in that report, ‘If the resolution means only to express a 
preference for a statute over other forms or law, many will assent to it.’ 
That is precisely what it does mean. That is, in the present state of our law, 
when principles resting in the reports have to be sought through so many 
volumes, it is expedient that wherever these can be clearly formulated and 
stated that they should be put into the form of a statute. ‘ But,’ he adds, 
‘the danger is, and that especially in view of the direction from which the 
resolution comes, that such assent may be entirely misinterpreted’ —as if you 
were not to interpret this language in and by itself. It then proceeds, ‘What, 
then, is a ‘‘code”’ in the sense in which it is favored by the friends of this reso- 
lution? Richardson says, ‘‘A digested body of law;’’ Johnson carelessly 
says, “A book of civil law;’’ Worcester quotes from the Penny Cyclo- 


pedia, and says, ‘A code may be either a mere compilation of existing ; 


laws (though this is more properly a digest), or a new system of laws 


founded on fundamental principles.”” Webster substantially adopts this two- 


fold definition.’ I therefore say that the word ‘ code’ is a word which has no 
fixed and certain signification, and therefore this resolution has refrained from 
stating that it is expedient t> reduce the law itself to the form of a code, be- 
cause if put in that form it would be necessary to annex some particular mean- 
ing to the word ‘code.’ It may be that this principle should be adopted in our 
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.egislation and applied to any given subject, such as it is in some statutes of 
the English law, it would be on that subject practically a codification of it. In 
the views of some that would be the proper idea of a code, and if this is a 
sound principle, as [ think it is, as every man conversaut practically with the 
administration of the law will feel it to be, that it is a great relief and advan- 
tage to have the law on any given subject, so far as practicable, reduced to the 
form of a statute. We all know what a great satisfaction it is to have a clear, 
adequate and well-framed statute provision in respect to matters which without 
such provision would be left in doubt and uncertainty, and therefore I ask, asa 
member of the committee, that we express by our vote our opinion upon this 
resolution as it stands, taking it in and by itself as expressing just what it 
means and just what the committee intended it should mean, viz., that wherever 
it is practicable to do so it is wise and expedient to put our law into the form of 
a statute, intending by this nothing more than the adoption of Judge Story’s 
idea on this subject, who, when at the head of the Massachusetts commission, 
reported that it is expedient to reduce to a code those principles of the common 
law in civil cases which are of daily use and familiar application to the common 
business of life and to the present state of property and personal rights and 
contracts.’’ 


Mr. Fretp Cioses tue Depate. —The debate was closed, according 
to the previous arrangement, by David Dudley Field, of New York. 
For an off-hand speech of half an hour by a man eighty-three years 
of age, it must be cited as a remarkable effort. His speech can 
scarcely be understood by those who do not know that he has been for 
twenty-five years the foremost champion in America of codification ; 
that the attempt to enact his civil code in New York has arrayed the 
legal profession in that State into two hostile camps on the subject of 
codification; and that those arrayed against his code have not been 
choice, nor at all times honorable, in their modes of warfare. More- 
over, we cite this speech as one of the best specimens of forcible 
English which our language affords. It will be perceived that Mr. 
Field uses, in all instances where he can, short Saxon words which carry 
with them an inherited vital force which words borrowed from other 
languages do not possess. If Mr. Field has failed in any respect in his 
attempts as a codifer, it is not because he is not a thorough master of 
our language. He spoke as follows :— 


“ Mr. PRESIDENT AND GENTLEMEN OF THE ASSOCIATION: It will be difficult to 
compress within the limit of half an hour an answer to all the arguments and 
objections which we heard last night and have heard this morning against the 
resolution reported by the committee. Let me begin with adverting to the ob- 
jectors. The first one was the gentleman from Pennsylvania, whose objection 
seemed to be that the common law inits present form was the perfection of rea- 
son. To him I have only to answer with the words of Lord Campbell, in his life 
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of Lord Mansfield, ‘He formed a very low, and, I am afraid, avery just estimate 
of the common law of England which he was to administer.’ And again, ‘ His 
plan seems to have been to avail himself, as often as opportunity admitted, of 
his ample stores of knowledge, acquired from his study of the Roman civil law 
and of the juridical writers, produced in modern times by France, Germany, 
Holland and Italy.’ This is all I have to say to our friend from Pennsylvania, 

“The next gentleman was my friend from the District of Columbia,!—my 
active friend, my agile friend — who moved before the foot-lights as if he were 
not a member of the bar, and complained that my resolution would be a trap for 
him, not because it was bad in itself, but because I should infer from it some- 
thing he did not like. A poor compliment that to his own ability and his own 
resources. If he would not assent to my proposition, until I explained what I 
inferred from it, he showed so little confidence in his own wisdom, that I will 
take him at his word and leave him alone. 

“The next gentleman was a member of my own bar in New York —I refer to 
Mr. Turner — who spoke chiefly in condemnation of the civil ‘code, which has 
been before the legislature of New York so long a time, and whose great objec- 
tion appeared to be that I had introduced into it a section about nuisances 
which was intended to benefit the elevated railways, for which I was counsel. 
Let there be no mistake about this charge and the answer to it. He reiterated 
what had been stated many times before! The fact is that the section he ob- 


jects to expresses neither more nor less than the ancient law of the land, that it. 


was reported, together with the whole code, in 1865, and I never saw or heard of 
an elevated railway until many years afterwards, and that my first connection 
with one was as late as 1877. Bear with me, then, as I pronounce the charge 
shameful, and hold it up, as I mean ever to do, for a sample of the unjust criti- 
cisms with which the code has been assailed. Do you not agree with me now 
that I have no occasion to pursue Mr. Turner further? 

*‘ The next gentleman was Mr. Nash, who has rarely been here before. At least 
Ido not remember to have seenhim here. He had to say that this resolution was 
not germane to the inquiry referred to the committee, because the discussion of 
a code, which would, as we say, simplify the law and smooth the path of jus- 
tice for the people as well as the judges and lawyers, was no part of the busi- 
ness of this Association, and was not within the scope of an inquiry as to what 
can be done to lessen the delay of judicial administration. He forgot that the re- 
solution contained the word ‘ uncertainty’ as well as ‘delay.’ I may pass him 
by. 

‘* Next were two gentlemen of Massachusetts, whom I have not the honor of 
knowing personally, though I should be glad to know them, and their argument 
was against any codification whatever. Now, [ do not know the age of these 
gentlemen, but I do know that much of the agitation we have had about codes 
had its origin in Massachusetts, and that the authors were Joseph Story, Theron 
Metcalf, Simon Greenleaf, Charles E. Forbes and Luther Cushing, lawyers and 
judges of that State, who probably before these gentlemen were born, reported, 
that it was not only practicable but expedient to make a code of the common 
law of Massachusetts. And it is a remarkable instance, Mr. President, of the 
evanescence of fame, of the suddenness with which reputation disappears, that 
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these great names should so soon pass into oblivionin their own commonwealth 
and at their own bar. 

The last speaker, whom I need to mention, was my friend Mr. Benedict, for 
whom I have much respect, a respect for him and for his name, for [ have long 
known his family. He made this most extraordinary argument: Your New York 
code of civil procedure has proved to be a source of litigation. Grant it. 
Who made it so? New York lawyers. As the code of procedure stood from 1848 
to 1877, it was a simple well-known system, which everybody understood, and 
which nobody wished to change, except a few persous who got up a commis- 
sion to revise the statutes, and they set to work to change the code against the 
remonstrances of its friends, by the aid subsequently obtained of the New York 
City Bar Association and its adherents throuzhout the State. These are they 
who palmed off upon us a work, which they called a revision, of which they 
are now loath to bear the burden. I warned them of the consequence then, and 
I tell them now that they will never have the civil procedure of New York, as 
it should be, until they go back to the code of 1876, and complete it accord- 
ing to the design of its authors. 

“Now, proceeding to the question before the Association, I beg you to ob- 
serve the form of it, which is whether te re<o!ution that the law itself should 
be reduced so far as possible to the form of a statute should be adopted. My 
friend, Mr. Abbott, an eminent writer, whoxe opinion I regard with great re- 
spect, suggests this amendment, to strike «ut the words ‘so far as possible,’ 
and substitute ‘so far as its substantive principles are settled,’ so that the re- 
solution will read, ‘that the law itself should ve reduced, so far as its substan- 
tive principles are settled, to the form of a statuie.’ I have not the least 
objection to this amendment. The two fvrms mean, in my view, the same 
thing, What do we mean? The resolution does not affirm that we must have a 
code. I think we must, and [ think that the aloption of this resolution will 
logically lead to a code, because it will be found, when you follow up the pro- 
position, that it is possible to reduce a great many of the branches of law, if not 
of all, to the form of a statute. Tuat would be a general code. This conclu- 
sion presents, however, another question. IL prefer to take one thing at a time, 
and I put it to you as reasonable m-n wietier you should not first adopt the 
abstract proposition that you prefer written or unwritten law. There are only 
two modes of expressing law now. One we cill unwritten because it is not 
written in the statutes, but rests only in the rey rts. The other we call written 
because it is written in the statutes, an! thus we say reduced to a stat- 
ute. The question is whether the laws mad« for the people should be under- 
stood by the people. Do not blink at that q iestion, fur you are to decide it. 
Let me tell you that the bar of this c -un'ry is it-elf on tria before sixty millions 
of people. You are only seventy thousand in al the S ates, and although you 
are a great and powerful body, as [rejoice to know, because Tam one of 
you and share my fate with you, yet [think that the bar will be as a dropin 
the stream against the tide of public opinion. Do you suppose that the people 
will allow you to make laws for them without kuowing what those laws are? 
How long do you think such a condition of things wi 1] las’. 

“Tsay, moreover, that the law should be written, because it is natural to 
write what we would make clear an precise. The chairman ruled yesterday, 
when a member offered an amendment, tha it mast be sent up in writing. 
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Why? Why not leave the amendment to the recollection of the proposer and of 
the members? Because you would have it certain. When you enter into a con- 
tract do you leave it to memory? Doyou not reduce it to writing? The great- 
est facts in the history of English and American jurisprudence have been writ- 
ten down. Magna Charta was put into writing, Burke says, for the purpose of 
defining by positive written law the privileges of the people of England. The 
law of libel was reformed by the Act of Parliament. In this country we have 
moved in the same way. We had a dispute with England about the ‘Alabama,’ 
What was it for? It was for the depredations of that vessel, and the question 
was whether or not England was responsible for them. Was not that a ques- — 
tion to be settled by international law? Certainly. Why then did not the ad- 
ministration of President Grant send counsel to Geneva to argue the question 
upon the common law of nations? No, said our government, the rules of law 
by which the tribunal is to judge must be written down first. They were writ- 
ten down and then the tribunal was established. During the war the President 
issued a proclamation emancipating the slaves. That raised a great question 
of public law, whether a commander in the field could emancipate the slaves of 
his enemy. The question would have led to interminable conflicts and debates; 
and so, said the American people, ‘We will write the freedom of the slave in 
plain English,’ and they did write it and put it into their constitution, where it 
will stand forever. Now, Mr. President and gentlemen, this was doing what I 
insist that we shall do, that is, write down our rights and our duties whenever 
wecan. The resolution does not say do it now, but whenever it can be done. 
Would you have your rights and your dutiés determined by tradition, by infer- 
ence, by the fleeting opinions of men? No; you wish them formulated and put 
in writing, whenever it is possibie, so that all men may read; and that is exactly 
what this resolution calls for. 

‘‘Now, Mr. President and gentlemen, I have spoken half of my time. I did 
not intend to say a word about codification. I intended to confine myself and 
urge you to’confine yourself to this resolution alone, which is, that so far as we 
can we will place the laws of the land in plain language, accessible to all the 
people and understandable by all the people. 

‘*¢QOh,’ said a gentleman, ‘ you intend to havea code?’ Well, if they mean 
that I intend it, there is no doubt of it. But many others may not intend it, 
and I would not havea debate with them now on that subject. Let us take 
one thing ata time. Pass this resolution, and then let us consider in our sev- 
eral States, whether this rule of law or that rule of law, can be put into a statu- 
tory form. 

‘‘As to the expediency of acode. I have to ask what you mean by a code? 
We do not mean by it a book which shall contain within its covers all the rules 
of law which are to govern all the transactions of men in all future time. No- 
body but an idiot supposes that. We mean by acode a condensed and classified 
collection of the general rules of law, settled or that should be settled, ona 
given subject or class of subjects. Thatis all. We can have a code of real 
property law. Your honored father, Mr. President, was member of a commis- 
sion which deserved great honor-for being the first in an English-speaking com- 
munity to formulate the law of real property. They made an almost complete 
code of it, and when we, the code commission of a later time, sat down to finish 
what they had begun, we had only to add a few sections. 
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“Gentlemen have much to say about the statute of frauds. Do you not see, 
they say, that there are three volumes of comments on that statute alone? I 
retort by asking, would you repeal it? Did not a chancellor of England declare 
that every line of it was worth a subsidy? And yet that statute is referred to 
by these anti-codifiers as an awful example of the folly of writing alaw! What 
do you say of the constitution of the United States? Whatis a Code. Would 
you abrogate it? We do not forget that human language is susceptible of dif- 
ferent interpretations; but we say that putting a law in writing gives a greater 
assurance of its being correct and precise. We do not say that it will prevent 
all possible misconstruction. 

“The argument for a code rests on authority, on experience and on reason. 
It is reasonable that law should be written. The law was put into writing on 
Mount Sinai. The two tables of stone were a code. Suppose some of my 
associates of the New York City Bar Association were dealing with them; 
would they not exclaim, ‘ How badly written they are! We will refer them too 
committee for amendment.’ ‘Thou shalt not bear false witness against thy 
neighbor.’ Why against your neighbor? Do you mean that you may bear 
false witness against everybody else except your neighbor? There is not one 
of these commandments that our objectors would not riddle through and 
through. Later ages have produced the Code of Justinian, the Code Napoleon 
and the codes of Continental Europe. But, say our objectors, the Anglo- 
Saxon race is different from other races, no people that had the vitality of the 
Anglo-Saxon ever made a code. What do you say of the vitality of our friends 
of Louisiana? Is it that because they are partly French and partly Spanish, 
with a great admixture of English and American, therefore they can bear a 
code, whereas the sturdy Anglo-Saxon cannot! Is that the argument? What 
follies impose themselves on mankind! When you have a particularly silly 
argument, the true way to answer it is that which Napoleon adopted. Bah! 
I do not say that anything that has been said here which deserves this answer, 
but I have heard much outside which deserves nothing else. Because a nation 
is Anglo-Saxon it cannot have acode! Its vitality is too great for that, ora 

code will weaken its vitality! Was France made weaker because she had a 
code! Is Germany avy the more feeble because she has codes? Has she not 
rather risen to the height of power and dominated over central Europe? Is 
California feebler than Nevada, or feebler than New Jersey? We have in New 
York a penal code and a code of criminal procedure, and we have not waned 
because of them. They were opposed by the very men who come here from 
the City Bar Association to oppose our resolution. These men passed a string 
of resolutions in their Association, declaring that the penal code was an 

invasion of the rights of the citizen and they called it very hard names. 

What then? It was passed, nevertheless, and in two years afterwards I sent 
acircular to every Supreme Court judge, every county court judge, and every 
district attorney of the State, inquiring how it worked. I received many re- 
plies, but not one that did not commend its working, and some added they did 

not see how they had got along without it. 

“Now, as to the authorityof names. Whom have we on our side? First of 
all Mr. Justice Miller, of the United States Supreme Court, who declares him. 
self in favor of codification and recommends a code of Federal proce- 
dure—a bill for which has been already introduced into the United States 
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Senate. We have Story and his associates, and Walworth and a host of 
others. 

“Why cannot we lawyers rise to the height of our profession, and feel our. 
selves bound to improve the law of the land and to do everything in our power 
to make it plainer, cheaper and easier for the people? The majority of lawyers 
appear to care nothing about it. In this Association, numbering over seven hun- 
dred members, we sent out circulars asking their opinions upon the questions 
stated inour report. How many answers do you think we received? Between 
forty and fifty! In our State Bar Association, at the suggestion of the Gover. 
nor, we sought the opinions of the members upon the proposed civil code, and 
to that end sent a circular to each of them—about three hundred — asking 
their opinion, and we received answers from between twenty and thirty, and no 
more. But I am glad to say, that of these every one who admitted that he was 
in favor of codification as contemplated by the constitution and had read the 
code, declared that he was in favor of its enactment. 

‘What is the reason of the indifference of lawyers to the reform of the law? 
The truth must be told. Too many of our calling look upon it not as a profes- 
sion but as acraft. And it is because they so regard it that they do not strive 
to elevate it. The majority of the bar of this country have hitherto opposed 
every great legal reform. I challenge the student of history to find any impor- 
tant law reform in our times advanced by the great body of lawyers! Every 
such reform has been carried by the people with the aid of a minority of law- 
yers. Take heedintime. You of the majority opposed the abolition of impris- 
onment for debt. You opposed giving woman her rights. You have opposed 
every attempt at codification, and it will be so always until you arrive at a bet- 
ter sense of the dignity and the duty of the profession. Profession, I call it, 
and notacraft. We belong to a learned and noble profession, which has held 
in its ranks some of the greatest men of all time from Cicero to Bacon, from 
Bacon to Mansfield, from Marshall and Story to the great judges and lawyers of 
ourday. Let us show ourselves worthy of them! Let us act as becomes their 
brethren, and do all we can to elevate this profession, which is our pride and 
boast, and make it a means of beneficence to all the people of the land.”’ 


Tue Recent Act or Congress ConcerRNING THE Removat or Causes 
TO THE FeperaL Courts. — The following, showing the changes which 
have been produced by the recent act of Congress touching the re- 
moval of causes from the State courts to the Federal courts, is published 
for the information of ourreaders. The provisions of the act of March 
3, 1875, and those of the act of March 3, 1887, are shown in 
parallel columns; those parts of sections 1,2, and 3 of the former act 
which do not appear in the latter act, and those parts of the latter act, 
amending sections 1,2, and 3 of the former act, which do not appear 


in the former act, being in italic: 
Rev. St. U. S., Cap. 137. AcT OF Marcu 3, 1887. 


AN ACT TO DETERMINE THE JURISDIC- AN ACT TO AMEND THE ACT OF CON- 
TION OF CIRCUIT COURTS OF THE GRESS APPROVED MARCH THIRD, 
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UNITED STATES, AND TO REGULATE 
THE REMOVAL OF CAUSES FROM 
STATE COURTS, AND FOR OTHER PUR. 
poses. — Approved March 3d, 1875 
(18 Stat. 470). 


Be it enacted by the Senate and 
House of Representatives of the United 
States of America in Congress as- 
sembled, 


That the circuit courts of the 
United States shall have original 
cognizance, concurrent with the 
courts of the several States, of all 
suits of a civil nature at common 
law or in equity, where the matter 
in dispute exceeds, exclusive of costs, 
the sum or value of jive hundred 
dollars, and arising under the Con- 
stitution or laws of the United 
States, or treaties made, or which 
shall be made, under their authority, 
or in which the United States are 
plaintiffs or petitioners, or in which 
there shall be a controversy between 
citizens of different States 


or a controversy between citizens of the 
same State claiming lands under 
grants of different States, or a con- 
troversy between citizens of a State 
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EIGHTEEN HUNDRED AND SEVENTY- 

FIVE, ENTITLED ACT TO 

DETERMINE THE JURISDICTION OF 

CIRCUIT COURTS OF THE UNITED 

STATES AND TO REGULATE THE RE- 

MOVAL OF CAUSES FROM STATE 

COURTS, AND FOR OTHER PURPOSES,”’ 

AND TO FURTHER REGULATE THE 

JURISDICTION OF CIRCUIT COURTS 

OF THE UNITED STATES, AND 

FOR OTHER PURPOSES. — Approved 

March 3d, 1887. 

Be it enacted by the Senate and 
House of Representatives of the United 
States of America in Congress as- 
sembled, That the first section of an 
act entitled “‘An act to determine 
the jurisdiction of circuit courts 
of the United States, and to regu- 
late the removal of causes from 
State courts, and for other pur- 
poses,’ approved March third, eight- 
een hundred and_ seventy-five, be, 
and the same is hereby, amended so 
as to read as follows: 

“That the circuit courts of the 
United States shall have original 
cognizance, concurrent with the 
courts of the several States, of all 
suits of a civil nature, at common 
law or in equity, where the matter in 
dispute exceeds, exclusive of interest 
and costs, the sum or value of two 
thousand dollars, and arising under 
the Constitution or laws of the United 
States, or treaties made, or which 
shall be made, under their authority, 
or in which controversy the United 
States are plaintiffs or petitioners, 
or in which there shall be a contro- 
versy between citizens of different 
States, in which the matter in dispute 
exceeds, exclusive of interest and costs, 
the sum or value aforesaid, 
or a controversy between citizens of 
the same State, claiming lands under 
grants of different States, or a con- 
troversy between citizens of a State 
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and foreign States, citizens, or sub- 
jects; 


and shall have exclusive cognizance 
of all crimes and offenses cognizable 
under the authority of the United 
States, except as otherwise provided 
by law, and concurrent jurisdiction 
with the district courts of the crimes 
and offenses cognizable therein. But 
no person shall be arrested in one 
district for trial in another in any 
civil action before a circuit or dis- 
trict court. And no civil suit shall 
be brought before either of said 
courts against any person by any 
original process or proceeding in 
any other district than that whereof 
he is an inhabitant, or in which he 
shall be found at the time of serving 
such process or commencing such 
proceeding, except as hereinafter pro- 
vided ; 


nor shall ‘any circuit or district court 
have cognizance of any suit founded 
on contract in favor of an assignee, 
unless a suit might have been pros- 
ecuted in such court to recover 
thereon if no assignment had been 
made, except in cases of promissury 
notes negotiable by the law merchant 
and bills of exchange. 


And the circuit courts shall also have 
appellate jurisdiction from the district 
courts under the regulations and re- 
strictions prescribed by law. 


Sec. 2. That any suit of a civil 
nature, at law or in equity, now pend- 
ing or hereafter brought in any State 
court where the matter in dispute ex- 
ceeds, exclusive of costs, the sum or 
value of five hundred dollars, and aris- 


NOTES. 


and foreign States, citizens, or sub- 
jects, in which the matter in dispute 
exceeds, exclusive of interest and costs, 
the sum or value aforesaid, 

and shall have exclusive cognizance 
of allcrimes and offenses cognizable 
under the authority of the United 
States, except as otherwise provided 
by law, and concurrent jurisdiction 
with the district courts of the crimes 
and offenses cognizable by them. 
But no person shall be arrested in 
one district for trial in another in 
any civil action before a circuit or 
district court; and no. civil suit 
shall be brought before either of 
said courts against any person by 
any original process of proceeding 
in any other district than that whereof 
he is an inhabitant; but where the 
jurisdiction is founded only on the 
fact that the action is between citizens 
of different States, suit shall be brought 
only in the district of the residence of 
either the plaintiff or the defendant? 
nor shall any circuit or district 
court have cognizance of any suit 
except upon foreign bills of exchange, 
to recover the contents of any promis- 
sory note or other chose in action in 
favor of any assignee, or of any 
subsequent holder of such instrument 
be payable to bearer and be not made 
by any corporation, unless such suit 
might have been prosecuted in such 
court to recover the said contents if 
no assignment or transfer had been 
made; 

and the circuit courts shall also have 
appellate jurisdiction from the dis- 
trict courts, under the regulations and 
restrictions prescribed by law.”’ 


“Sec. 2. That any suit of a civil 
nature, at law or in equity, arising 
under the Constitution or laws of the 
United States, or treaties made, or 
which shall be made, under their au- 
thority, of which the circuit courts of 
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ing under the Constitution or laws of 
the United States, or treaties made, or 
which shall be made, under their au- 
thority, or in which the United States 
shall be plaintiff or petitioner, or in 
which there shall be a _ controversy 
between citizens of different States, 
or «a controversy between citizens 
of the same State claiming lands 
under grants of different States, or a 
controversy between citizens of a State 
and foreign States, citizens, or sub- 
jects, either party may remove said suit 
into 

the circuit court of the United States 
for the proper district. 


And when in any suit mentioned 
in this section there shall be a con- 
troversy which is wholly between 
citizens of different States, and which 
can be fully determined as between 
them, then either one or more of the 
plaintiffs or defendants actually in- 
terested in such controversy may re- 
move said suit into the circuit court 
of the United States for the proper 
district. 

[See section 639, subdivision Third, 
of the Revised Statutes of the United 
States. ] 


the United States are given original 
jurisdiction by the preceding section, 
which may now be pending, or which 
may hereafter be brought, in any 
State court, may be removed by the 
defendant or defendants therein to 


the circuit court of the United States 
for the proper district any other suit 
of a civil nature, at law or in equity, of 
which the circuit courts of the United 
States are given jurisdiction by the 
preceding section, and which are now 
pending, or which may hereafter be 
brought in any State court, may be 
removed into the circuit court of the 
United States for the proper district by 
the defendant or defendants therein 
being non-residents of that State; and 
when in any suit mentioned in this 
section there shall be a controversy 
which is wholly between citizens of 
different States, and which can be 
fully determined as between them, 
then either one or more of the de- 
fendants actually interested in such 
controversy may remove said suit into 
the circuit court of the United States 
for the proper district. 

And where a suit is now pending, or 
may be hereafter brought, in any State 
court, in which there is a controversy 
between a citizen of the State in 
which the suit is brought and a citi- 
zen of another State, any defendant, 
being such citizen of another State, 
may remove such suit into the circuit 
court of the United States for the 
proper district, at any time before 
the trial thereof, when it shall be 
made to appear to said circuit court that 
from prejudice or local influence 


NOTES. 


[See the iast paragraph of section 5 
of the act of March 3d, 1875, chap. 
137, 18 Stat. 472.] 


he will not be able to obtain justice in 
such State court, or in any other State 
court to which the said defendant 
may, under the laws of the State 
have the right, on account of such 
prejudice or local influence, to remove 
said cause: Provided, That if it 
further appear that said suit can 
be fully and justly determined as to the 
other defendants in the State court, 
without being affected by such prejudice 
or local influence, and that no party to 
the suit will be prejudiced by a sepa- 
ration of the parties, said circuit 
court may direct the suit to be re- 
manded, so far as relates to such 
other defendants, to the State court, to 
be proceeded with therein. At any 
time before the trial of any suit which 
is now pending in any circuit court 
or may hereafter be entered therein, 
and which has been removed to said 
court from a State court on the aff- 
davit of any party plaintiff that he 
had season to believe and did believe 
that, from prejudice or local influence, 
he was unable to obtain justice in said 
State court, the circuit court shall, on 
application of the other party ez- 
amine into the truth of said affidavit 
and the grounds thereof, and, unless it 
shall appear to the satisfaction of said 
court that said party will not be able 
to obtain justice in such State court 
it shall cause the same to be remanded 
thereto. Whenever any cause shall be 
removed from any State court into any 
circuit court of the United States, and 
the circuit court shall decide that the 
cause was improperly removed, and 
order the same to be remanded to the 
State court from whence it came, such 
remand shall be immediately carried into 
execution, and no appeal or writ of 
error from the decision of the circuit 
court so remanding such cause shall be 
allowed.”’ 


That section three of said act be, 
and the same is hereby, amended so as 
to read as follows: 
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Sec. 3. That whenever either party, 
or any one or more of the plaintiffs or 
defendants entitled to remove any 
suit mentioned in the next preceding 
section 
shall desire to remove such suit from a 
State court to the circuit court of the 
United States, he or they may make 
and file a petition in such suit in such 
State court before or at the term at 
which said cause could be first tried and 
before the trial thereof, 


for the removal of such suit into the 
circuit court to be held in the district 
where such suit is pending, and shall 
make and file therewith a bond, with 
good and sufficient surety, for his or 
their entering in such circuit court on 
the first day of its then next session, a 
copy of the record in such suit, and 
for paying all costs that may be 
awarded by the said circuit court, if 
said court shall hold that such suit 
was wrongfully or improperly re- 
moved thereto, and also for there 
appearing and entering special bail 
in such suit, if special bail was 
originally requisite therein, it shall 
then be the duty of the State court 
to accept said petition and bond, and 
proceed no further in such suit, and 
any bail that may have been origin- 


ally taken shall be discharged ; and the 
said copy being entered as aforesaid 
in said circuit court of the United 
States, the cause shall then proceed 
in the same manner as if it had been 


originally commenced in the said 
circuit court; and if in any action 
commenced ina State court the title 
of land be concerned, and the parties 
are citizens of the same State, and the 
matter in dispute exceed the sum or 
value of jive hundred dollars, exclusive 
of costs, the sum or value being made 
to appear, one or more of the 
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“‘Sec. 3. That whenever any party 
entitled to remove any suit mentioned 
in the next preceding section, except 
in such cases as are provided for 
in the last clause of said section may 
desire to remove such suit from a 
State court tothe circuit court of the 
United States, he may make and file 
a petition in such suit in such State 
court at the time, or any time before 
the defendant is required by the laws of 
the State or the rules of the State court 
in which such suit is brought to answer 
or plead to the declaration or complaint 
of the plaintiff, for the removal of 
such suit into the circuit court to be 
held in the district where such suit is 
pending, and shall make and file 
therewith a bond, with good and 
sufficient surety, for his or their 
entering in such circuit court, on the 
first day of its then next session, a 
copy of the record in such suit, and 
for paying all costs that may be 
awarded by the said circuit court if said 
court shall hold that such suit was 
wrongfully or improperly removed 
thereto, and also for there appearing 
and entering special bail in such suit 
if special bail was originally requisite 
therein. It shall then be the duty of 
the State court to accept said petition 
and bond, aud proceed no further in 
such suit 


and 
the said copy being entered as afore- 
said in said circuit court of the 
United States, the cause shall then 
proceed in the same manner, as if 
it had been origipally commenced in 
the said circuit court; and if in any 
action commenced in a State court 
the title of land be concerned, and 
the parties are citizens of the same 
State, and the matter in dispute ex- 
ceed the sum or value of two thousand 
dollars, exclusive of interest and costs, 
the sum or value being made to ap- 
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plaintiffs or defendants, before the 
trial, may state to the court, and make 
affidavit, if the court require it, 
that he or they claim, and shall rely 
upon a right or title to the land under 
a grant from a State, and produce the 
original grant, or an exemplification 
of it, except where the loss of 
public records shall put it out of 
his power or their power, and shall 
move that any one or more of the ad- 
verse party inform the court whether 
he or they claim aright or title to the 
land under a grant from some other 
State, the party or parties so re- 
quired shall give such information, 
or otherwise not be allowed to plead 
such grant, or give it in evidence 
upon the trial; and if he or they 
inform that he or they do claim under 
such grant, any one or more of 
the party moving for such inform- 
ation may then, on petition and bond 
as hereinbefore mentioned in this 
act, remove the cause for trial to 
the circuit court of the United States 
next to be holden in such district; 
and any one of either party re- 
moving the cause shall not be allowed 
to plead or give evidence of any 
other title than that by him or them 
stated as aforesaid as the ground of 
his or their claim, and the trial of 
issues of fact in the circuit courts 
shall, in all suits except those of equity 
and admiralty and maritime jurisdiction, 
be by jury. 


NOTES. 


pear, one or more of the plaintiffs oy 
defendants, before the trial, may 
state to the court, and make affidavit 
if the court require it, that he or 
they claim and shall rely upon a 
right or title to the land under a 
grant from a State, and produce the 
original grant, or an exemplification 
of it, except where the loss of 
public records shall put it out of 
his or their power, and shall move 
that any one or more of the adverse 
party inform the court whether he 
or they claim a right or title to the 
land under a grant from some other 
State, the party or parties so re- 
quired shall give such information, or 
otherwise not be allowed to plead 
such grant or give it in evidence upon 
the trial; and if he or they inform 
that he or they do claim under such 
grant, any one or more of the party 
moving for such information may 
then, on petition and bond, as 
hereinbefore mentioned in this act, 
remove the cause for trial to the 
circuit court of the United States 
next to be holden in such district; 
and any one of either party removing 
the cause shall not be allowed to 
plead or give evidence of any other 
title than that by him or them stated, 
as aforesaid as the ground of his or 
theirclaim.”’ 


The following are the further sections of the act of March 3, 1887: — 


Sec, 2. That whenever in any cause pending in any court of the United 
States there shall be a receiver or manager in possession of any property such 
receiver or manager shall manage and operate such property according to the 
requirements of the valid laws of the State in which such property shall be 
situated, in the same manner the owner or possessor thereof would be bound 


to do if in possession thereof. 


Any receiver or manager who shall willfully 


violate the provisions of this section shall be deemed guilty of a misdemeanor, 
and shall, on conviction thereof, be punished bya fine not exceeding three 
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thousand dollars or by imprisonment not exceeding one year, or by both said 
punishments, in the discretion of the court. 

Sec. 3. That every receiver or manager of any property appointed by any 
court of the United States may be sued in respect of any act or transaction of 
his in carrying on the business connected with such property, without the pre- 
vious leave of the court in which such receiver or manager was appointed; but 
such suit shall be subject to the general equity jurisdiction of the court in 
which such receiver or manager was appointed, so far as the same shall be 
necessary to the ends of justice. 

Sec. 5. That all national banking associations established under the laws of 
the United States shall, for the purposes of all actions by or against them, real, 
personal, or mixed, and all suits in equity, be deemed citizens of the States in 
which they are respectively located; and in such cases the circuit and district 
courts, shall not have jurisdiction other than such as they would have in cases 
between individual citizens of the same State. 

The provisions of this section shall not be held to affect the jurisdiction of 
the courts of the United States in cases commenced by the United States or by 
direction of any officer thereof, or cases for winding up the affairs of any such 
bank. 

Sec. 5. That nothing in this act shall be held, deemed, or construed to repeal 
or affect any jurisdiction or right mentioned either in sections six hundred and 
forty-one, or in six hundred and forty-two, or in six hundred and forty-three, or 
in seven hundred and twenty-two, or in title twenty-four of the Revised Stat- 
utes, of the United States, or mentioned in section eight of the act of Congress 
of which this act is an amendment, or in the act of Congress approved March 
first, eighteen hundred and seventy-five, entitled ‘* An act to protect all citizens 
in their civil or legal rights.” 

Sec. 6. That the last paragraph of section five of the act of Congress, ap- 
proved March third, eighteen hundred and seventy-five, entitled ‘‘An act to 
determine the jurisdiction of circuit courts of the United States, and to regu- 
late the removal of causes from State courts, and for other purposes,’’ and sec- 
tion six hundred and forty of the Revised Statutes, and all laws and parts of 
laws in conflict with the provisions of this act, be, and the same are hereby 
repealed: Provided, That this act shall not affect the jurisdiction over or dis- 
position of any suit removed from the court of any State, or suit commenced in 
any court of the United States, before the passage hereof except as otherwise 
expressly provided in this act. 

Src. 7. That no person related to any justice or judge of any court of the 
United States by affinity or consanguinity, within the degree of first cousin, 
shall hereafter be appointed by such court or judge to or employed by such 
courtor judge in any office or duty in any court of which such justice or judge 
may be a member. 


Deatn oF GeorGe Waker, Esa. — At Tampa, Florida, on March 
5th last died George Walker, Esq., a well known member of the St. 
Louis Bar. For about six years past he had conducted the Digest of 
this Review, and under his care it had, by dint of unremitting consci- 
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entious labor, become one of the most valuable features of this publica- 
tion. The deceased gentleman was born in Aberdeen, Scotland, in 
June, 1849, where he also received his early education. From school 
he graduated into a position in the Commercial Bank of Scotland, which 
he left, after several years’ experience, to take a responsible post with 
the New Zealand Mercantile and Loan Company, at their headquarters 
in London. A significant fact—one tending to throw light on his 
sterling qualities — is that when in 1874 he resigned the latter position 
with the avowed intention of coming to the United States, the directors 
of the company in whose employ he was, presented him with a valuable 
watch, on the inner case of which they caused to be inscribed a record 
of the esteem in which they held him. Arriving in St. Louis, after en- 
countering the usual vicissitudes of new comers in a business commu- 
nity, he gained the esteem of Col. Ferdinand Meyer, then United 
States Supervisor for this district, and through his instrumentality was 
appointed to the post that had just been rendered vacant by the re- 
moval of John A. Joyce of **‘ Whisky Ring’’ fame. While in this 
position the whisky ring trials took place, and Mr. Walker had much to 
do which brought him into immediate contact with the proceedings in 
the United States court. This, in connection with the fact that his 
cousin, William R. Walker, Esq., was then successfully laying the 
foundation for a lucrative practice in these courts, led him to take up 
the study of the law. Pursuing this with the energy and perseverance 
which characterized him in all his undertakings, after two years’ prep- 
aration he was enabled to pass a creditable examination, and in 1877 
he entered into partnership with his cousin under the firm name of 
Walker & Walker. 

From that time Mr. Walker’s energies were employed, and generally 
with success, in the interests of his clients. Careful and painstaking 
in preparation, he knew no fatigue in action; or, if fatigue was felt he 
never relaxed effort or suffered self-indulgence to stand in the way of 
what he conceived to be duty. By no means a brilliant man, through 
industry he achieved greater success than many who were. And 
his character for unflinching honesty of purpose, combined with his 
broad and kindly human sympathies, often won him a way to the 
hearts of those whose heads he failed to convince. He was just in all 
his dealings, truthful in all sayings, and kind in all doings. His life, 
was, undoubtedly, shortened by his sturdy determination to work un- 
der a mistaken sense of duty, where prudence would have commended 
rest. But few men possessed of such a positive character have died 
so young, with so many genuine friends, gained in so short a career. Mr. 
Walker, aside from the legal side of life, was popular and beloved in 
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many circles. He was President of the Caledonian Society ; a member 
of the Scottish Clans (Clan Douglas) ; member of the Legion of Honor, 
the Merchants’ Exchange Benevolent Society, and other similar organi- 
zations and was one of the leading spirits in the several building asso- 
ciations for whom he acted as counsel. His remains were brought to 
St. Louis for interment in Bellefontaine Cemetery, and the funeral was a 
double one —his infant son, George Colquhoun Walker, had died in 
St. Louis the day before he did in Florida. His widow, who had been 
in devoted attendance on him at Tampa, came home with his remains 
to find her baby gone with him on the long journey. Mrs. Walker, 
who is a daughter of S. M. Houston, of this city, a kinsman of the late 
Sam Houston, President of the Texas Republic, has three other young 
children left to help her bear her irreparable loss. a's 


CORRESPONDENCE. 


INDIANAPOLIS, IND., February 7, 1887. 


To the Editors of the American Law Review: 

GENTLEMEN — I am reminded by your note on “ Indexing Extraordinary”? in 
your current number, of a heading in Beach on Contributory Negligence: — 
DARKIE 

stealing chickens by a.”” 
I believe this beats Herman. 
Truly yours, 
C. W. Moorss. 
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BOOK REVIEWS. 


A TREATISE ON THE LIMITATIONS OF POLICE POWERS in the United States, considered 
from both a Civil and Criminal Standpoint. By CHRISTOPHER G. TIEDEMAN, A. M., 
LL.B., Professor of Law in the University of Missouri, author of a Treatise on “ Real 
Property.” St. Louis: The F. H. Thomas Law Bok Co. 18386, pp. lxv, 662. 

It is generally conceded that every State or government must possess and 
assert the right to exercise for its own preservation and for the general welfare 
of its citizens, certain essential powers, without which it would be impossible 
for the government to perform its legitimate functions. In our American sys- 
tem of government there are recognized three such powers, equally important 
and essential to the life and well-being of the State, viz.: the Power of Eminent 
Domain; the Power of Taxation and the Police Power. There are, of course, 
other powers granted to and exercised by every State, but these three affect 
every citizen more immediately than the others, and are more vital to the safety, 
self-preservation and usefulness of the State government. The powers of emi- 
nent domain and taxation are usually limited and defined with some degree of 
exactitude in the constitutions of our American commonwealths; but the 
Police Power, which has been appropriately termed the ‘‘ power of overruling 
necessity,’’ is not confined to specific limits, but is as expansive and elastic as 
the peace, order and well-being of the community of each commonwealth may 
require. 

There is between the State and the individual citizen, naturally, a constantly 
present antagonism. This proceeds from the fact that for the purpose of main- 
taining the State the individual citizen is obliged to bear certain restrictions 
upon his freedom of action, and suffer certain regulations in reference to his 
conduct towards others living with himin the samecommunity. These restric- 
tions and regulations take the form of positive laws, which are enacted under 
authority of that power denominated the Police Power of the State or Govern- 
ment. As this power can be exercised only upon and against the individual, the 
limitations thereof must operate only against the governmental authority, 
whether legislative, executive or judicial; and consequently a treatise on the 
limitations of the police power, involves a consideration of the subjects upon 
and with reference to which, and the purposes for which laws may properly be 
enacted under that extensive and undefined power. 

This task Prof. Tiedeman has undertaken to perform; and a careful reading 
of his work gives assurances that he has studied his subject with care, and 
brought to the discussion of the questions involved considerable independence 
of thought, and an exalted idea of the private rights and personal liberty of the 
citizen. 

There are several chapters of exceptional interest and value in the work, 
notably Chapter IV., Police Control of Criminal Classes; Chapter V., Police 
Control of Dangerous Classes, otherwise than by Criminal Prosecution; Chapter 
IX., Police Regulations of Trades and Professions. 
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The author conceives that the police power of the government is ‘‘ confined to 
the detailed enforcement of the legal maxim, sic utere tuo, ut alienum non ledas,”’ 
a maxim which when freely translated may be read, ‘‘ So use your own prop- 
erty as not to injure the rights of another.”’ But this maxim, even in its 
broadest sense, can not include every case in which the State may legislate 
under the police power. The maxim salus populi suprema lex, more nearly 
expresses the extent of governmental power in this direction. Necessarily 
there are numerous laws which rightfully control the actions of the citizen 
wholly disconnected from his property or possessions, although the principle 
underlying the maxim sic utere, etc.,is applied to many acts of the individual 
which affect others to their injury, in a legal sense. 

As is stated in Brooms’ Legal Maxims:! ‘‘ The maxim is applied to restrict 
the enjoyment of property, and to regulate in some measure the conduct of in- 
dividuals, by enforcing compensation for injuries wrongfully occasioned by a 
violation of the principles which it involves, a principle which is obviously 
based in justice, and essential to the peace, order and well-being of the com- 
munity.’’ This idea is greatly amplified by Prof. Tiedeman; and he has treated 
in his book of many things which do not appear to fall within the scope and 
purpose of his work. It is certainly difficult to refer the constitutional restric- 
tion against laws impairing the obligation of contracts; or laws in relation to 
naturalization, or the law governing actions for malicious prosecution, to the 
police power of the State. 

On the other hand, he has discussed, with great freedom, some matters of 
grave and immediate importance: such as, the subjects of boycotting; 
combinations in restraint of trade; regulation of prices and charges; and usury 
and interest laws. In respect of the regulation of prices and charges, it 
would have been desirable to have had some expression of opinion by the 
learned author whether any distinction exists, or should be made, between the 
right of a private individual and a private corporation. Should a private cor- 
poration, which exists by the grace of the State, and obtains its franchise to do 
business from the State, have the same right to select the persons with whom 
it will deal, and to fix the price of the commodity in which it deals, as a private 
citizen? This question is every day becoming more and more important as 
combinations and pools are made, and a corporate character is often assumed 
for that purpose. Ina certain place there are a dozen stone quarries, owned by 
as many different persons. In the same place there are one hundred boss stone 
masons, who take large contracts for stone work. The owners of the quarries 
form a corporation for the purpose of avoiding the competition, which at one 
time was supposed to be ‘‘ the life of trade.’ Each owner takes stock in the 
corporation according to an agreed basis and in proportion to the amount of 
his previous business. They then enter into a contract with the corporation 
whereby they agree to sell to it all the stone that each may quarry, within a 
fixed period, at a given price. There being no other stone in that market the 
corporation raises the price to such figure as it may see fit, and all the boss 
stone masons are required to pay that price, or undertake to get their stone 
elsewhere. Result: an increase in the price of stone of from 15 to 25 per cent. 

But this isnot all. The boss stone masons form an association or pool on 
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prices for their work, and are desirous of forcing every boss stone mason into 
the arrangement. Some of them decline to join, and for the purpose of driving 
them ‘into line,”? the quarrymen’s corporation is requested by those forming 
the association or pool, not to sell stone to the non-consenting. Can the cor- 
peration refuse to sell to these outsiders, or can it charge them any greater 
price? These are not mere moot questions which are likely to come before the 
courts any time, and are suggested here so that in some future edition the mat- 
ter may be discussed. 

There are some indications of haste in the preparation of the book which should 
not have been permitted to have crept in. In discussing the right of a person 
to take the life of another for the preservation of his own, the author calls at- 
tention,! to the case lately decided “ by the English courts”? in which it ap. 
peared that four or five persons saved from a shipwreck, after endurivg the 
pangs of hunger until almost bereft of reason, finally killed a young boy who 
had been saved with them, and subsisted on his flesh and blood until they were 
taken up by a vessel and carried to England, where they were indicted and con- 
victed of murder and sentenced to death. The sentence was commuted by the 
Home Secretary to six month’s imprisonment. The author inexcusably omits 
the name of the case and all reference to any of the many reports in which it is 
to be found.?- Such an omission should not be found in a law book. 

Prof. Tiedeman has placed the profession under an additional obligation by 
this timely work, and it deserves to be carefully studied by every layman as 
well as lawyer, who is interested in and sympathizes with a stricter construc- 
tion of the Federal and State constitutions, and favors the enjoyment of the 
widest and fullest liberty by the individual citizen consistent with the general 
welfare. 

J. K. 


A TREATISE ON THE Law OF STOCK AND STOCKHOLDERS, AS APPLICABLE TO RAILROAD, 
BANKING, INSURANCE, MANUFACTURING, COMMERCIAL, BUSINESS, TURNPIKE, BRIDGE, 
CANAL AND OTHER PRIVATE CORPORATIONS.—By WILLIAM W. COOK. New York: Baker, 
Voorhis & Co. 1887. 

The author explains, in his preface, that he found “ many of the most impor- 
tant and practical principles governing stocks had never been investigated and 
presented by law writers. Particularly was this true as regards fictitiously paid- 
up stock, commonly called ‘ watered’ stock, legacies of stock, life estates and 
remainders in stocks, methods of issuing stock, the law regulating corporate 
rights in allowing or refusing a registry of transfers, the risks incurred in pur- 
chasing certificates of stocks, pledges of stocks, taxation of stock, joint stock 
companies and frauds of directors.”’ 

We are not of that number who believe an apology necessary for a new book 
onany branchof the law. Butcertainly, if the writer deliberately gives a reason 
for his new undertaking, the reason should be a good one, and based upon facts 
demonstrable and credible. We venture to say that the opposite of our author’s 
statement is the correct one. Not a single text-book of recognized authority 


1 p. 27. published in this Review, under the title 
2 The case is Reg. v. Dudley, 15 C. C. 624; of the Mignonette Case, 19 Am. L. Rev. 
ML. R. Q. B. Div. 273, 560; 54.L. J., M. C., 32, (1885), p. 118. 
52, anda very full report of the case was 
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on the questions affecting the numerous classes of corporations mentioned in his 
title page omits to present the law upon these ‘‘ most important and practical 
principles.” 

And yet the author has added an acceptable volume to our library. While 
there is absolutely nothing of value which is new, still one department of the 
immense territory now covered by the law of corporations has been completely 
explored and mapped out, and presented within the limits of one volume. 

“The old questions of how a corporation shall contract; whether a seal be 
necessary; the right to appear by attorney; the power to make by-laws; the 
right to sue and be sued, and to hold and dispose of property in the corporate 
name, are questions, capacities, and incidents common to all corporations, 
and for the most part have become so well settled as to give rise to compara- 
tively little litigation at the present day. On the other hand itis believed 
that the modern law of corporations as regards its litigated questions, its unset- 
tled principles, and its rapidly crystalizing results is centered largely on two 
subjects, the law of express and implied corporate powers, and the law of stock 
and stockholders. The latter is the subject of this treatise.’’! 

While in the main the author has given a very readable résumé of ‘the law of 
stock and stockholders,’’ yet there areso many omissions of important topics 
intimately connected with this branch of law, that one takes up the book with 
little confidence of finding what he seeks. 

The validity of meetings of stockholders held outside of the State creating the 
corporation is examined at considerable length; but one searches the index in 
vain for any reference to the validity of directors’ meetings in foreign States, 
although such meetings are referred to in the text.? 

In investigating the right of a shareholder to a mandamus, the index is 
strangely defective. Mr. Cook’s endeavor is to concentrate the references to 
sections under a very restricted number of titles. Hence, under mandamus, 
he has ** See Calls of Meeting, Sales of Stocks, Rules Regulating Registry.”’ 
Unfortunately there is no such title as ‘‘ Calls of Meeting.’’ ‘Sales of Stock’’ 
is examined through almost four pages, embracing all sorts and conditions of 
subjects, until in a paragraph, the third to the last, is discovered ‘“‘ by mandamus, 
390.” Under ‘‘ Rules Regulating Registry’ there is no mention of the manda- 
mus. 

How much easier it would have been to have given the section (390) after 
the title mandamus. For the important questions arising under the defense of 
Counter-claim, the examiner is referred to Defenses; but here nothing under 
the title Counter-claim is discovered, until after careful search of over a page of 
references the title is found after ‘‘ Set-off.”” The index is in great need of 
revision. 

Some of the author’s definitions are curiously crude. ‘ By over-issued stock 
is to be understood stock issued in excess of the amount limited and prescribed 
by the act of corporation. Certificates of stock issued in excess of the certifi- 
cate that represent the full, authorized capital stock of the corporation, repre- 
sent over issued stock.”’ § 

The book is marred by many blemishes of bad grammar and confused sen- 
tences. “Along line of decisions, running back for nearly two hundred years, 


1 Sec. 2. 2 Sec. 591. 3 Sec. 292. 
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have been made; ’’? ‘if the time and place at which a corporate meeting is to be 
heldis distinctly fixed in the charter, or by a by-law, or by usage,’’ 2 and ‘* where 
the debtor has transferred away his stock,” * are illustrations of Mr. Cook’s care. 
less style. It is true, indeed, that “it frequently happens that the person who 
has contracted to purchase stock is particularly anxious to procure that stock,” 
but it is equally true, that what is so said was not so intended. 

The vast amounts invested in corporations, and the uncertainty hanging over 
somany of the questions discussed in this volume may insure this work an ex- 
tensive circulation; but many changes must be made, through the entire work, 
before it can be considered a good, reliable text-book. “+ 


AUSLIEFERUNGSPFLICHT UND ASYLRECHT. Eine Studie iiber Theorie und Praxis des 
Internationalen Strafrechtes. Von Dr. HEINRICH LAMMASCH, Professor des  Straf- 
rechtes, des Vélkerrechtes und der Rechts-Philosophie an der K. K. Universitiit, Inns. 
bruck. Leipzig. Verlag von Duncker & Humblot. 1887. 


(THE DUTY OF EXTRADITION AND THE RIGHT OF ASYLUM. A Study onthe Theory and 
Practice of International Criminal Jurisprudence. By Dr. HEINRICH LAMMASCH, 
Professor of Criminal Law, International Law and Philosophy of Law at the University of 
Innsbruck: Leipzig. Published by Duncker & Humblot. 1887. Price, 18 marks.] 


The subject of the above treatise is one of increasing practical importance 
as well as historical interest. As to the duty of one nation to surrender fugi- 
tives from justice toanother nation jure gentium — independent of specific treaty 
provisions, there has been much controversy; the earlier writers on interna- 
tional law, such as Grotius, Heineccius and Burlamaqui asserted it, but it is 
also true that it never found consistent recognition in the actual practice and 
usage of governments. In this country, in 1797, it was emphatically declared to 
be an international duty by Attorney-General Lee in the case of a fugitive from 
Spanish territory, there being at that time no treaty in existence on this subject 
with the government of Spain. Later, in 1821, Attorney-General Wirt declared 
the contrary doctrine in an elaborate opinion on the Sullivan case, in which he 
uses the following rather facetious language: — 

“We know that the law of nations, as it has been presented by Grotius and 
the writers who have succeeded him, beautiful as it is in theory, has in many 
instances been found too perfect to be introduced into practice; and that in 
many and important particulars it has been made to yield and give way to 
other rules of action, dictated by the selfishness, the necessities, the pride, 
and the ambition of nations—hence when we are asked to give effect to 
any precept of those writers, it becomes our right and our duty to look to 
the usage of nations, as furnishing the practical commentary on the precept.’’ 

The preponderance of judicial decisions in this country since that time has 
been against the exercise of the power unless authorized by treaty provisions. 
In re Metzger, the Supreme Court of the United States distinctly states that 
“no such obligation is imposed by the law of nations,’’ but the point does not 
seem to have been directly involved in that case, and the remark may be said 
to be an obiter dictum. 

The author of the above volume discusses this question historically as well as 
philosophically in the first part of the work. Historically, he comes to the con- 


1 Sec. 300 and sec. 309a. 2 Sec. 594. 3 Sec, 484. 45 How, 1i6. 
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clusion that in the actual practice and usage of nations up to the nineteenth 
century, the view prevailed, that the surrender of fugitives to foreign nations is 
not an imperative duty, and further that as a rule such surrenders did not take 
place. Philosophically, he draws the conclusion that in the case of heinous 
offenses it is an imperative duty which each State owes to itself, if not to 
another; for, says the author: — 

“The same considerations which move a State to punish criminals of this 
sort in general, must move it to prevent an immunity from punishment when . 
ihe culprit has committed the crime in a foreign jurisdiction. Should it be 
permitted to a foreign criminal to remain amongst us unpunished, perhaps to 
poast of his crimes and to enjoy the spoils in perfect security, it would offend 
or dangerously undermine the feeling of legal right (Rechtsgefiihl) among the 
law-abiding class of our people, while it would toa perilous degree heighten the 
criminal disposition of those who are already viciously inclined. The knowl- 
edge of the presence of every such foreign criminal against whom the State 
openly renounces its power to punish would lead to ideas which must corrode 
the consciousness of legal right (Rechtsbewusstsein) among the people of the 
State where the criminal dwells.’’ 

The second part of the work is devoted to a review of the general features 
of existing extradition treaties between different nations, as well as the local 
laws enacted thereunder. It also gives some interesting statistics as to the 
uumber of persons surrendered by certain governments to others and the nature 
of the offenses charged against such persons. 

The third part treats of the nature of those crimes which are generally recog- 
nized as calling for the exercise of the power of extradition and those which 
are not so recognized; dividing the subject into non-political and political de- 
licts and delicts against a government but not political in character, such as 
offenses against the revenue, offenses committed by officials, etc. The fourth 
part treats of the restrictions and limitations on the right of extradition, in- 
cluding also in this connection the subject of naturalization; the fifth, of the 
methods of procedure, and the sixth of the status of the accused after his sur- 
render and the restrictions imposed on the government which has thus obtained 
control of his person. 

The position of the United States with reference to all these topics receives 
its share of attention from the author in common with that of other nations, 
and a number of interesting cases which have arisen in this country are criti- 
cally reviewed. In speaking of the mode of procedure in England and America 
the author says: — 

“Tt would be difficult to find forms of procedure which protect the interests 
of the accused more carefully than those of the English and American law. 
The favor defensionis has developed into a horror traditionis, and it is still very 
(dificult to obtain extradition from either of these two countries, although it 
must be admitted that the English, and also, though perhaps not to the same 
extent, the American judges, have ceased to impede extradition unnecessarily 
by trifling contentions about syllables, feats of interpretation and other chica- 
nery. Indeed, in the United States, the fact has come to be realized that the 
government which asks for the surrender of a fugitive is placed at a disadvant- 
age as against the accused, and that, as the latter is entitled to a review on the 
question of the sufficiency of the commitment, the demanding government 
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should also be allowed the same privilege when the judge orders a discharge, 
If, therefore, the Anglo-American procedure of to-day does not in all respects 
conform to just requirements, it is nevertheless an extravagant and unjustifi- 
able hatred against the English system which induces Bernard,! to propose, that 
if England and the United States do not give up their present system, all the 
powers of Europe should unite in abstaining from asking extradition from these 
two countries, thereby making them the asile préféré des pire malfaiteurs.”” 

It may be interesting to note in this connection that the first extradition treaty 
of the United States was with England, being the twenty-seventh article of Jay's 
treaty of 1795; it was limited toa period of twelve years; the only case which ever 
arose under it, that of Jonathan Robins, raised such a storm and made extra- 
dition so unpopular in the United States that the treaty was quietly allowed to 
expire by limitation in 1807. Between that time and 1842, the United States 
remained without any extradition treaty withany nation. In 1842 the Ashbur. 
ton treaty re-established extradition with Great Britain. After that, treaties 
with other nations followed in rapid succession, and now we are under treaty 
obligations on this subject with nearly all the civilized nations. 

The American authors referred to in the above treatise are Kent, Woolsey, 
Wharton, Spear, Field, Bishop, Beachand Thompson. The article on Extradition, 
by the last named author, as published in the seventeenth volume of the AMERICAN 
Law Review? is repeatedly cited and extracts quoted. The book under review 
gives evidence of great industry and research in the collection of material; the 
result is given in a learned yet practical shape; the arrangement is methodical; 
the style clear and concise; the author blends the spirit and history of law 
with its letter, and, though modestly called ‘‘A Study ”’ in its title, it is a good 
sized volume of over eight huadred pages, filled with valuable information. We 
think the book will be of immediate value to those American practitioners who 
are sufficiently conversant with the German language to make use of it, while 1s 
must be of permanent value to every student of international subjects. 


1 Treatise on Extradition, Paris, 1883, 217 Am, Law Rey. 315. 
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cago: 1887. 


Srory’s LEGAL DIGEST AND DiRECTORY OF LawyeERs. Second Annual Issue. 
1886-1887. F.C. Story & Co., New York. 


ARGUMENTS TO COURTS AND JURIES, 1846-1874. By William Johnston. Cin- 
cinnati: Robt. Clarke & Co. 1887. pp.543. 


REPORT OF THE NINTH ANNUAL MEETING OF THE AMERICAN BAR ASSOCIATION 
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Tue INTERSTATE ComMeERCE Act. An Analysis of its Provisions. By John 
R. Dos Passos. New York: G. P. Putnam’s Sons. 1887. 


Tue Law or Contracts. By J. I. Clark Hare, LL.D. One volume, 8vo. 
Law sheep. 714 pages. Price, $5, net. Boston: Little, Brown& Co. 1887. 


CRIMINAL PROCEDURE OF THE UNITED STaTEs. By Edward T. Roe, LLB., 
fof] The Springfield [Illinois] Bar. pp. 274. Chicago: Callaghan & Co. 1887. 


AUSLIEFERUNGSPFLICHT UND ASYLRECHT. EINE STUDIE UEBER THEORIE UND 
PRAXIS DES INTERNATIONALEN STRAFRECHTES. Von Dr. Heinrich Lammasch. 
Leipzig: Verlag von Duncker & Humblot. 1887. pp. 912. 


COMMENTARIES ON THE LAWOF CONTRACTS UPON A NEW AND CONDENSED 
METHOD. By Joel Prentiss Bishop, LL.D. A new work, superseding the au- 
thor’s smaller one. pp. 782. Chicago: T. H. Flood & Co. 1887. 


AN Essay on the Constitutional Prohibitions against Legislation Impairing 
the Obligation of Contracts, and against retroactive and ex post facto laws. By 


Henry Campbell Black, of the Williamsport (Pa.) Bar. Boston: Little, Brown 
&Co. 1887. 


INDEX TO THE AMERICAN DEcisions and the Editor’s Notes thereto, from 
Vol. 61 to 80 inclusive, and a Table of the Cases re-reported from Vol. 1 to 80 
inclusive. By A.C. Freeman. San Francisco: Bancroft-Whitney Co. 1886. 


WASHBURN’s REAL Property. Fifth Edition. A Treatise on the American 
Law of Real Property. By Emory Washburn, LL.D. Edited with notes by 
Joseph Willard and Simon G. Croswell. In 3 volumes. 8vo. Sheep. Price, 
$18. Boston: Little, Brown & Co. 1887. 
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THE AMERICAN DECISIONS, containing the Cases of General Value and Au. 
thority Decided in the Courts of the Several States from the Earliest Issue to 


1869. Compiled and annotated by A. C. Freeman. Vols. 81, 82 (1862-63), 
San Francisco: Bancroft-Whitney Co. 1887. 


FEDERAL Decisions. Cases argued and determined in the Supreme, Circuit 
and District Courts of the United States. Arranged by William G. Myer, 
Vol. 16, Estates of Decedents. Vol. 17, Estoppel—Extradition. St. Louis, 
Mo.: The Gilbert Book Co. 1887. pp. 920, 768. 


A TREATISE ON THE Law OF STOCK AND STOCKHOLDERS as Applicable to Rail- 
road, Banking, Insurance, Manufacturing, Commercial, Business, Turnpike, 
Bridge, Canal and other Private Corporations. By William W. Cook, of the 
New York Bar. New York: Baker, Voorhis & Co. 1887. pp. 883. 


INSTITUTES AND History oF ROMAN PrivaTE Law WITH CATENA OF TEXTS, 
By Dr. Carl Salkowski, Ordinary Professor of Laws in the University of Koenigs. 
berg. Translated in full and edited by E. E. Whitfield, M. A., of Oriel College, 


Oxford, Member of the Incorporated Law Society. Parts I. andII. pp. 332, 
1048. London: Stevens & Haynes. 1886. 
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DIGEST OF RECENT CASES. 


DIGEST OF CASES IN THE LAW PERIODICALS. 


[The purpose of this department of the REVIEW is to advise the profession of the points 
decided in the latest reported cases of importance, and to show how complete reports of 
the same may be obtained. To this end, a syllabus of each case is given, together with the 
name, date and page of the journal where the case is reported.) 


NAME. 
Albany Law Journal, 
American Law Record. 
American Law Register. 
Atlantic Reporter. 
Canada Law Journal. 
Canadian Law Times. 
Central Law Journal. 
Central Reporter. 
Chicago Legal News. 
Criminal Law Magazine and 
Reporter. 
Criminal Law Reporter. 
Daily Law Record. 
Daily 
Eastern Reporter. 
Federal Reporter. 
Internal Revenue Record. 
Insurance Law Journal. 
Insh Law Times. 
Journal of Jurisprudence. 
Kansas Law Journal. 
Kentucky Law Reporter and 
Journal 
Law Journal. 
Law Times. 
Lancaster Law Review. 
Legal Adviser. 
Legal Intelligencer. 
Legal News. 
Luzerne Legal Register. 
Maryland Law Record. 
New England Reporter. 
Northeastern Reporter. 
Northwestern Reporter. 
New Jersey Law Journal. 
Pittsburg Legal Journal. 
Pacific Reporter. 
Railway and Corporation Law 
Journal, 
Reporter. 
Southeastern Reporter. 
Southern Reporter. 
Southwestern Reporter. 
Supreme Court Reporter. 
Virginia Law Journal. 
Washington Law Reporter. 
Weekly Law Bulletin. 
Weekly Notes of Cases. 
Western Reporter. 


Daily Reg. 
East. Rep. 
Fed. Rep. 


ABBREVIATION. 


ADDRESS. 
Albany, N. Y. 
Cincinnati, O. 
Philadelphia, Pa. 
St. Paul, Minn. 
Toronto, Can. 
Toronto, Can. 

St. Louis, Mo. 
Rochester, N. Y. 
Chicago, Ill. 


Jersey City. 
Austin, Texas. 
Boston, Mass. 
New York. 
Albany, N. Y. 
St. Paul, Minn. 
New York. 

New York. 
Dublin, Ireland. 
Edinburg, Scotland. 
Topeka, Kan. 


Louisville, Ky. 
London, Eng. 
Scranton, Pa. 
Lancaster, Pa. 
Chicago, Ill. 
Philadelphia, Pa. 
Montreal. Can. 
Wilkesbarre, Pa. 
Baltimore, Md. 
Rochester, N. Y. 
St. Paul, Minn. 
St. Paul, Minn. 
Newark, N. J. 
Pittsburg, Pa. 
St. Paul, Minn. 


New York, N. Y. 
Boston, Mass. 

St. Paul, Minn. 
St. Paul, Minn. 
St. Paul, Minn. 
St. Paul, Minn. 
Richmond, Va. 
Washington, D. C. 
Columbus & Cin., O. 
Philadelphia, Pa. 
Rochester, N. Y. 


Bimonthly. 
Weekly. 


Monthly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Monthly. 
Weekly. 
Weekly. 


PUBLISHED. PRICE. 


BRI ll I SRSSaSRI I SIRI 


ACTIONS. —[Attachment—In personam—In rem] — Attachment under State 
law against vessel for damage to property on shore. — A suit brought on a peti- 
tion setting forth that defendant was the owner of a vessel named, that the vessel was 
so negligently managed by him that it damaged plaintiff’s warehouse on the land near 
the bank of the river on which the vessel was plying, and praying that a writ of attach- 
ment against defendant be issued by the sheriff, commanding him to attach the vessel, 
and summoning defendant to appear, and for a decree subjecting the vessel to a lien for 
such damages, is an action in personam, and not a proceeding én rem, nor can the lien 
sought to be enforced be deemed a maritime lien.—Jchnson v. Chicago and Pacific 


Elevator Co., Sup. Ct. U. S., 7 Sup. Ct. Rep. 254. 
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Rep. Weekly. 
8. E, Rep. Weekly. 
So. Weekly. 
8. W. A Weekly. 
Sup. Ct. Rep. 
Va. L. J. Monthly, 
Wash. L. Rep. Weekly. 
Week. L. B. Weekly. 
W.N.C. Weekly. 
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ADOPTION, see MUTUAL BENEFIT SOCIETIES, 5; PARENT AND CHILD, 2, 3. 
AGENCY, see BANKS AND BANKING; FIRE INSURANCE, 1, 2. 


ARBITRATION. — Setting aside award for misbehavior of arbitrators.—An 
award will be set aside on the ground of circumstances in the conduct of the arbitra. 
tors, which amount to misbehavior and result in injury to one of the parties, [Lee v. 
Patillo, 4 Leigh, 470.) Small irregularities are often fatal to an award. And a fortiori 
are such instances of misconduct as are exhibited by the arbitrators when they exclude 
one of the parties from their presence, and admit the other, or his secret partner, or 
agent, or exclude both parties against the consent of one, during the examination of 
the witnesses or other evidence, or the arguments of the counsel; or when they employ 
others to examine the books and papers of the accounts of the parties, and to report 
conclusions which, without examining the youchers, the arbitrators adopt, and make 
those conclusions the basis of the award. In this case matters of importance were 
submitted to arbitrators and the award is set aside for such acts of misbehavior as 
aforesaid. — Shipman v. Fletcher, Sup, Ct. App. Va., 11 Va. L. J. 95. 


ARGUMENT OF COUNSEL, see CRIMINAL PROCEDURE. 


ARREST. — [False imprisonment] — Arrest by private person on suspicion of 
felony. — The right of a private individual to arrest another for a felony without a war- 
rant is confined to cases of actual guilt of the party arrested, and can only be justified 
by proving such guilt. If no felony had been committed by plaintiff, defendant has no 


defense to the action of tort brought for the illegal arrest of the plaintiff. — Morley v. 
Chase, Sup. Jud. Ct. Mass.,3 N. Eng. Rep. 414. 


ASSAULT AND BATTERY, see MASTER AND SERVANT. 
ASSESSMENTS, see MUTUAL BENEFIT SOCIETIES. 


ASSIGNMENT FOR CREDITORS. —([Chattel mortgage] — Rights of assignee 
under Wisconsin statutes in respect of prior chattel mortgages. — An assignee 
under a general voluntary assignment takes no rights of action, as against prior mort- 
gagees, which the assignor himself would not have had; and, in replevin against such 
assignee by a prior mortgagee, he cannot set up the defense that the chattel mortgage 
under which the plaintiff claims was given for future advances, and that his as- 
signor was allowed to remain in possession of the property after the execution of the 
mortgage; the provisions of Laws Wis. 1882, ch. 170, authorizing the assignee to avoid 
such transfers in the same manner as creditors might do, not giving him any right of 
possession in the mortgaged property. Following Klockner v. Bergstrom, 30 N. W. Rep: 
118. — Baumach Co. v. Miller, Sup. Ct. Wis., 30 N. W. Rep. 850. 


--——. [Fraudulent conveyances]—Assignment deemed fraudulent per se in 
certain cases only.—It is only when the deed of assignment contains directions which 
are actually hostile to, and in disregard of, some express provision of the assignment 
law, or where it is apparent therefrom that it was not the intent of the assignor to bring 
his estate under the control of the court, and secure its distribution according to the 
law regulating voluntary assignments, that the deed will be held fraudulent and void 


per se, under Rey, Stat. 1881, sec. 2662. — Redpath v. Tutewiler, Sup. Ct. Ind., 7 West. Rep. 
269, 


3. —. [Preferences] — Validity of preferences before assignment. — Under the 
Pennsylvania act of April 17, 1843 (Purd. Dig. “Assignments,” pl. 2), a debtor has no 
right to prefer any creditor in a deed of assignment for the benefit of his creditors. This, 
however, does not preclude a debtor from preferring a creditor prior to the assignment, 
while he still retains dominion of his property, so long as he violates no law and commits 
no fraud. — Gallagher’s Appeal, Sup. Ct. Penn., 7 Atl. Rep. 237. 


4. —. [(Partnership]— Payment by partner out ofindividual assets. —One partner 
may not pay his private debts out of the assets of his firm; for this would be a fraud upon 
his copartner. But it does not follow that the converse of this proposition is true, —i.¢., 
that one member of the firm may not pay the debts of his firm out of his individual assets 


until his private debts are first paid; for this is merely paying his own debts with his own 
money. —Ibid. 
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ASSIGNMENT FOR CREDITORS — Continued. 
5. —. (Marshalling] — When the rule as to marshalling cannot be invoked. — 
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The equitable rule that, when there are partnership and separate creditors, and part- 
nership and separate property, and the firm is insolvent, each class has priority upon its 
respective estates, and must first resort to it for payment, the residue, if any, being left 
to the other class, is the equity of the partners, not of the creditors; and, if the latter 
cannot work it out through the partners, they cannot do so at all. This rule can only be 
invoked where the law distributes the estate of the insolvent firm, and has no applica- 
tion to an act done by a partner while in full control of his property. — Ibid. 


—. See PRIVATE INTERNATIONAL Law, 6. 
a. — [Release bond]—Part owner of one vessel not entitled to 


+4 


on release bond. — Where suit is brought against one owner of a 
vessel, og damage caused by his negligence in managing the vessel, and the vessel is 
attached and liberated on the bond of such owner to abide the judgment, another part 
owner will not be permitted to defend, as the subsequent judgment can only be one in 

against the obligors on the bond.—Johnson v. Chicago and Pacific Elevator 
Co., Sup. Ct. U. S., 7 Sup. Ct. Rep. 255. 


—. See ACTIONS. 
AURANIA AND THE REPUBLIC, CASE OF, see COLLISION OF VESSELS, 2-7. 
BANKS AND BANKING. [Agency] —Liability of a bank for the defaults of 


its collecting agent.— Where a bank receives a draft from a customer for collection 
in a distant place, without any special contract, and transmits it for collection to an 
agent, who collects it, and fails to account for the proceeds, the bank is liable to its cus- 
tomer for the amount collected. — Power v, First Nat. Bank of Fort Benton, Sup. Ct. 
Montana, 35 Alb. L, J. 185. 


2— (Special deposit — Pledge] — Collateral liability of bank for bonds 


specially deposited afterwards used as collaterals for overdrafts and then 
stolen by its cashier. — Plaintiffs, bankers, deposited with defendants, other bankers, 
certain government bonds as a special deposit. They afterwards asked defendants “to 
discount for them up to par of the bonds as collateral.” On this loan being paid de- 
fendants asked what they should do with the collaterals, and, being directed to hold 
them as formerly for plaintiffs’ use, replied, ‘‘ We hold $12,000 U. S. 4 per cent, as special 
deposit;” and that they held them subject to plaintiffs’ further orders. The two banks 
were in uninterrupted business relation for ten years. The plaintiffs informed defend- 
ants that they wished, from time to time, to overdraw their account on the security of 
these bonds as collaterals, and plaintiffs, from time to time, made overdrafts on defend- 
ants, which were paid. The bonds were afterwards stolen by defendants’ assistant 
cashier. Held, defendants’ liability was that of pledgees. — Prather v. Kean, U. S. Cir, 
Ct. N. D. ILL, 29 Fed. Rep. 498. 


3.——. [Negligence] —Circumstances under which a bank was guilty of grosa 


negligence in not discharging its assistant cashier after warning. — In this 
case it was shown that plaintiffs’ bonds were kept in the “ treasury” part of defend- 
ants’ bank safe, where the securities and reserve or surplus funds, not in active use were 
kept; that Ker, the defaulting assistant cashier, had access thereto; that defendants ex- 
amined their cash and counted their securities every month, and examined their special 
deposits twice a year, to see that they corresponded with the amounts marked on the 
envelopes, and were otherwise correct ; that the collaterals and special deposits were kept 
together; that no record of the number of bonds held on special deposit was kept, and 
they could not be counted and checked off. More than a year before Ker fled, defend- 
ants were warned that some one in their bank was speculating on the board of trade, of 
which Ker was accused, and admitted the fact, and on promising not to do so again, was 
retained in his position. Two months before Ker fled, defendants were again warned, 
and commenced an examination of their books and securities, but made no effort to see 
whether the special deposits were disturbed, because, as defendants testified, no record 
was kept of them by numbers or otherwise, although the numbers of plaintiffs’ bonds 
did appear on defendants’ bond register, having been sold by them to plainti#s. Held, 
defendants were guilty of gross negligence in not discharging Ker, or placing him ina 
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BANKS AND BANKING — Continued. 


position of less responsibility, and were liable for bonds belonging to plaintiffs, stoley 
by him, whether such were held by them at law or special deposit. — bid. 


BENEFIT OF COUNSEL, see CRIMINAL PROCEDURE, 5. 


BILL OF EXCEPTIONS. — [Instructions] — Including the whole charge in the 
bill of exceptions. — The practice of including the whole of the judge’s charge in the 
bill of exeeptions is condemned. In accordance with the rules and decisions of the 
United States Supreme Court, a party excepting to a charge should state distinctly the 
particular matter to which he excepts, and the bill of exceptions should only contain 
such matter. — Phenix Mut. Life Ins. Co. v. Raddin, Sup. Ct. U. S., 7 Sup. Ct. Rep. 500, 


BILLS AND NOTES. — [Patent-rights— Burden of proof)— Validity of a note 
given for a patent-right which does not contain the words required by the 
Indiana statute. —Itis a sale of patent-right, to sell the exclusive right to use and 
manufacture for sale and use the thing patented. Where it appears by answer that the 
note, negotiable by the law merchant, upon which the suit was brought, was given fora 
patent-right; that this fact was known to the purchaser of the note before its purchase; 
and that the clause required by the statute was not in the note,—the burden is thrown 
upon the holder of the note to show by averment that his indorser took it without notice 
as to the nature of the consideration. — New v. Walker, Sup. Ct. Ind., 6 West. Rep. 869, 


2.—. Validity in the hands of innocent holder of negotiable note given in pro- 
hibited transaction. — A statute making it a crime to take promissory notes in a pro- 
hibited transaction, does not make the notes void in the hands of innocent purchasers, 
although the person who violates the statute commits a crime. — bid. 


8. ——. [Municipal bond — Coupons] — Pass by delivery. — Coupon bonds issued by 
a municipal corporation under competent legislative authority, and payable to bearer, 
are commercial securities the title to which passes by delivery. — Fifth Ward Sav. Bank 
v. First Nat. Bank, Ct. Errors and App. N. J.,7 Atl. Rep. 318. 


4.—. —. When purchaser acquires better title than seller. -Commercial secur- 
ities of this character are an exception to the rule that one cannot give a better title to 
personal property than he has himself; and, as between the holder of such securities 
who has taken them before maturity for value; and the real owner, from whom they 


were obtained by fraud or felony, the title of the former will prevail, unless he took 
mala fide. — Ibid. 


5. —. —. [Trover—Fraud— Burden of proof] — Effect of evidence that securi- 
ties were obtained from rightful owner by fraud or felony.—In trover by the 
rightful owner of commercial securities obtained from him by fraud or felony, against a 
subsequent holder, held, (1) that proof by the plaintiff that the securities were obtained 
from him by fraud or felony casts the burden on the defendant of proving that he became 
the holder bona fide and for value; (2) that proof by the defendant that he became the 
holder before maturity and for value, in the due course of business, fulfilled the burden 
of proof laid upon him. From these facts the law will imply that he is a bona fide holder, 
and, unless there be circumstances apparent in the case from which bad faith on his part 

may be inferred, the court should direct a verdict in his favor. — Ibid. 


—. See LIS PENDENS. 
BOYCOTTS, sce STRIKES, 1, 2. 
BUCKET SHOPS, see TELEGRAPH COMPANIES. 


' BURDEN OF PROOF, see MuTUAL BENEFIT SOCIETIES; BILLS AND NOTES, 1-4; RalL- 
WAY COMPANIES. 


BY-LAWS, see MUTUAL BENEFIT SOCIETIES, 2-4. 


CANALS. —[Highways] — Limitations upon the right of a canal to cross a public 

highway.— Public grants are to be strictly construed. The grantee can take nothing 
except what his grant plainly gives. Where a right to cross or occupy a highway is 
granted by implication, a canal company can only occupy so much as may be reasonably 
necessary, and what is reasonably necessary, in case of dispute, must be settled by the 
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CANALS — Continued. 

courts. The twelfth section of the charter of the Morris Canal gives them a right to 
cross public highways wherever it is necessary that they should do so, but they must 
exercise this right in suoh matter as to cause the least possible inconvenience to the 
public. Under the right to cross, the canal company do not take the fee of the land cov- 
ered by the highway where their canal crosses, but simply aright of way; and so long 
as they are left in the free and unobstructed use and enjoyment of that, though the high- 
way may be appropriated to other purposes than travel, they suffer no wrong, and have 
no cause of complaint. Where two highways meet, neither is entitled to destroy the 
other, but each must yield what is essential to the existence of the other. (Syllabus by 
the court.) — Lehigh Valley Railroad Company v. Orange Water Company, Ct. Ch. of N. 
J.,1R. & C. L, J. 246. 


OARRIERS OF GOODS. — Right of carrier to select route. — A shipper who accepts 
a bill of lading for goods consigned to a point beyond the terminus of the initial car- 
rier’s line authorizes the initial carrier to select any reasonable or usual direct and safe 
route by which to forward, after the goods reach the end of his line, unless the particu- 
lar line by which the goods consigned are to be forwarded is designated in the bill of 
lading. If the bill be silent in respect to the line by which the goods are to be for- 
warded, parol evidence will not be admitted to show that a special line was agreed 
upon. — Snow v. Indiana, B. and W. R. Co., Sup. Ct. Ind., 7 West. Rep. 262. 


2%.—. Liability of carrier for damages occasioned by selecting unusual route 
not provided with proper facilities. — Where the plaintiff's case proceeded upon 
the theory that the carrer failed in its contract, by shipping the property delivered to 
it over an unusual and indirect route, not provided with proper facilities for the care of 
stock shipped, when another customary, direct, and more available route was open for 
carriage, the proof of such facts will authorize a recovery, without proof of parol 
agreement selecting another route. — /bid. 


CARRIERS OF PASSENGERS. —Ejecting passengers for failure to pay fare — 
Tender of fare after ejection. — A conductor of a passenger train has a right to re- 


ecur- quire a person who does not pay his fare to leave the train. Where a passenger rode 

ile to to his destination on a single fare paid by him, and agreed to pay the fare of a fellow 

rities passenger from money he intended to borrow from a friend on the train, and failed to 

they do so, but offered the fare for his fellow passenger to the conductor after the fellow 

took passenger had been ejected, the conductor was justified in then refusing the tendered 
fare; and in an action for damages brought by the ejected passenger, demurrer to the 

vuri- evidence should have been sustained. —Shular rv, St. Louis, I. M. & S. R. Co., Sup. Ct. 

y the Mo., 6 West. Rep. 862. 

CHARTER, see CORPORATIONS. 

‘ine 

ame CHATTEL MORTGAGE, see ASSIGNMENT FOR CREDITORS; FRAUDULENT CON- 

the VEYANCE. 

eng CHILDREN, sce NEGLIGENCE, 2. 


der, 
part CIRCUMSTANTIAL EVIDENCE, see EVIDENCE; MURDER, 5, 6. 


COLLISIONS OF VESSELS.—([Maritime Law|]—Steam yacht is a coasting 
vessel. —In an action to recover the value of a steamboat, destroyed by collision 
with defendant’s steam yacht, held, that such yacht was, in legal character and by 
proper nomenclature, a coasting vessel, and was, therefore, when navigating inland 
waters, bound to carry the jcentral jrange of lights prescribed by Rule 7 for pre- 
venting collisions on the water. Title 48, ch. 5, Rev. Stat. A yacht, used as a pleasure 
vessel and designed as a model of naval architecture, and enrolled under title L. of the 
United States Revised Statutes is, while navigating the Hudson River, a coasting vessel, 
though having by her license also the privilege of going by sea to foreign ports. — 
Chase v. Belden, Ct. App. N. Y.,5 Cent. Rep. 913. 


. [Case of the Aurania and the Republic] — When two steamships race, 
circumstances under which neither deemed an “ overtaking’ vessel. —In 
the afternoon of September 19, 1885, as the steamships Aurania, of the Cunard Line, ané 
the Republic, of the White Star Line, were proceeding out to sea from the harbor of 
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COLLISIONS OF VESSELS Continued. 

New York, they came into collision near Gedney’s channel, the stem of the Republic 
striking the port quarter of the Aurania. The Aurania was but slightly injured, and 
continued her voyage. The Republic had her whole stem carried away to port, and 
was obliged to return to New York, where she was repaired at an alleged expense of 
$35 000, Cross suits having been brought by the owners for the damages respectively 
sustained by the vessels, it was held that both were in fault for the collision. At the 
time when whistles were properly exchanged between them, —i.e., when they were 
about a half mile apart and two miles from the Fairway buoy, which marks the entrance 
to Gedney’s channel over the bar, —the vessels were on courses converging by at least 
three points. Their difference in speed, as deduced from careful computations, was 
not more than from one and two-tenths to one and five-tenths knots, and, it being found, 
therefore, upon very conflicting testimony, that each bore from two to three points for. 
ward of the other’s beam, held, that in snch a situation neither was an “ overtaking” 
vessel; they were crossing vessels, under the sixteenth rule, and the Republic, leaving 
the Aurania on her starboard hand, was bound to keep out of the way, and was in fault 
for not doing so.—The Aurania and the Republic, U. 8. Dist. Ct. 8. D. N. W., 29 Fed. 
Rep. 98. 


3. —. Dividing line between crossing and overtaking vessel. — Where vessels 
are sailing on converging courses, the range of the colored lights, i.e., two points abaft 
the beam, may be taken as the dividing line in determining whether the vessels are 
crossing or overtaking; if bearing less than two points aft of abeam when the need of 
precaution begins, they are crossing vessels, under article 16. — Ibid. 


4.—. Duty of vessel having right of way to change course, if collision immi- 
nent. —1t was manifest to the Aurania, at least two minutes before the collision, that 
the Republic was not performing her duty to keep out of the way, but was keeping on 
in a manner that involved risk of collision. Held, that it thereupon became the duty of 
the Aurania, though she had the right of way, to do what she could to avoid risk of col- 
lision; ie., in this case, to have ported, and kept away from the Republic. For her 
failure to do so, held, that the Aurania also was in fault for the collision. — Ibid. 


5. ——. Facts under which two large steamships running in same general 
direction, converging toward a narrow channel, are both guilty of impru- 
dent navigation.— From the evidence it appeared that the vessels, immediately 
prior to the collision, were sailing on courses converging by not more than one and one- 
half points. They were not distant from each other more than from 250 to 300 feet, and 
the apparent change of course which caused the stem of the Republic to strike the 
Aurania, while it might have been caused by porting, through miscalculation or misap- 
prehension of an order to starboard, was more probably caused by the effect of the 
south wind acting upon the stern of the Republic, while her forward part was in the 
Aurania’s lee, and causing her stern to swing unavoidably to the northward, and her 
stem against the Aurania. Held, that whichever of these causes precipitated the colli- 
sion, it was imprudent navigation in two vessels of such size, going through the water 
at a speed of about 15 and 16} statute miles, respectively, upon converging courses, to 
have come so near each other, without any material effort by either up to that time to 
keep away. — Ibid. 


6. —. Rules of navigation applicable to coast waters— Harbors. —The ques- 
tion considered as to whether the international rules of navigation (act March 8, 1885; 
23 Stat. at Large, 438), or the rules previously existing (Rev. Stat., sec. 4233), or the local 
rules of the supervising inspectors, are applicable to vessels navigating within harbors 
situated on the coast waters of the United States. The international rules adopted in 
this case, for the reason that the pilots and officers of each vessel apparently regarded 
themselves and the other vessel as sailing under the international rules. — Ibid. 


7. ——. When collision rules apply to approaching vessels. — The rule of naviga- 
tion applicable to approaching vessels depends upon the actual situation of the vessels 
at the time when the necessity for precaution begins. Everything prior to that is imma- 
terial, except as it may give each some knowledge of the other’s intention. — Ibid. 


CONFLICT OF LAWS, see PRIVATE INTERNATIONAL Law. 
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COMITY, see EXTRADITION, 4. 

COMMERCIAL PAPER, see FEDERAL AND STATE JURISDICTION, 3. 
COMMERCIAL TRAVELEBS, see INTOXICATING LIQuORS. 
CONSIDERATION, see Corporations, 16. 

CONSIGNOR AND CONSIGNEE, see PLEDGE, 
CONSOLIDATION, see RaILway COMPANIES, 4. 

CONSPIRACY, see CORPORATIONS, 7, 


CONSTITUTIONAL LAW. — [Eminent domain — Public use] — Tramway for coal 
mine is not a public use.— Land belonging to a private individual is not subject to 
condemnation for the extension of a tramway, belonging to a corporation, organized for 
the purpose of mining and selling coal, so as to connect the way with a railroad, and thus 
secure to the company railroad facilities for the transportation of its coal; the use to 
which the land would be put not being a public use.— Shoel v. German Coal Co., Sup, 
Ct. IL, 10 N. East. Rep. 199. 


2,—. [Due process of law — Notice —Surety]—Surety in bond to release attached 
property not entitled to day in court.— Where a bond is given for the release of a 
vessel attached under a statute providing that “ if, upon the trial, judgment shall pass for 
the petitioner, and the vessel has been discharged from custody as herein provided, said 
judgment or decree shall be rendered against the principal and sureties in the bond,” 
the statute forms part of the bond, and the surety cannot object that judgement is given 
against him without notice or due process of law. — Johnson v. Chicago & Pacific Eleva- 
tor Co., Sup. Ct. U. S., 7 Sup. Ct. Rep, 254. 


3—. [Federaland State jurisdiction — Regulation of interstate commerce] — 
Jurisdiction of State courts under statutes —Injuries to property on land by 
vessel. — Where a vessel engaged in d tic ce g the States injures 
plaintiff's building, erected on the bank of a river upon which the vessel is plying, and 
plaintiff brings a suit in personam against the owners for the damage, the State court has 


jurisdiction to enforce the lien given by Rev. St. Il. 1881, ch. 12, p. 137, against water-craft, 
by attachment of the vessel, and such proceeding is not such a regulation of commerce 
among the States as to be held invalid because an interference with the exclusive 
authority of Congress to regulate such commerce. — Johnson v. Chicago & Pacific Eleva- 
tor Co., Sup. Ct. U. S., 7 Sup. Ct. Rep. 254. 


4.—. [Interstate commerce] —Taxation of the rolling stock of a foreign cor- 
poration operating domestic railroad under a lease. — Section 9 of the N. J. act of 
April 10, 1884, provides that, in case of a railroad of this State being under lease to a 
foreign corporation, any tangible personal property of such foreign company, if used or 
kept but a part of the time in this State, shall be assessed such proportionate part of its 
value as the time it is used or kept in this State during the year preceding the first day 
of January designated in the act bears to the whole year; and it appearing that certain 
engines and cars that were used on its leased lines in this State by the Philadelphia & 
Reading Railroad Company in the course of interstate commerce, such company having 
in use a full local equipment of such leased lines, which was duly taxed in this State. 
held, that the tax upon such property employed in interstate commerce was illegal, being 
in contravention of that clause of the constitution of the United States that gives to 
Congress the exclusive regulation of commerce between the several States. — Central R- 
R. of N. J. v. State Board of Assessors, Sup. Ct. N. J., 7 Atl. Rep, 306. 


3. —. [Intoxicating liquors— Fourteenth amendment] — Validity of Iowa 
statute limiting grant of license to sell intoxicating liquors. —lowa Code, 
secs, 1523, 1526, limiting the giving of licenses to certain classes of citizens of Iowa to 
buy and sell intoxicating liquors for mechanical, medicinal, culinary, and sacramental 
purposes only, do not, by preventing citizens of other States from selling liquors in other 
states, interfere with the freedom of interstate commerce, violate the constitutional 
guaranty to the citizen of each State all the privileges and immunities of citizens in the 
several States, and do not “ abridge the privileges or immunities of citizens of the United 
States,” since the purpose and effect of the act is to make a safeguard against the un- 
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CONSTITUTIONAL LAW — Continued. . 
lawful selling of liquors, and not to discriminate against citizens of other States. — Kohn 
v. Melcher, U. S. Cir. Ct. 8S. D. Lowa, 29 Fed. Rep. 433. 


6. —. —. Statute, when invalid as to citizen of another state. — lowa Code, sec, 

1550, provides that all “ payments or compensation for intoxicating liquors sold in violation 
of this chapter shall be held to have been received in violation of law, and against equity 
and good conscience, and to have been received upon a valid promise and agreement of 
the receiver, in consideration of the receipt thereof, to pay, on demand, to the person 
furnishing such consideration, the amount of said money.” J/eld, not to apply to pay- 
ments on a sale for lawful purposes, but invalid by reason of the fact that the seller wag 
a citizen of another State. — Ibid. 


7. ——. [Monopolies— Municipal corporations —Elevated railroads] — Constitu- 
tionality of N. Y. Arcade R. Co. —The supplementary act of 1886, entitled “An Act 
to extend and supplement the rights, powers and duties of the New York Arcade Rail- 
way Company and to regulate the construction of its railway” (N. Y. Laws of 1386, ch. 
312), is constitutional. — Astor v. New York Arcade Railway Company, Sup. Ct. N. Y,,1 
Railw. and Corp. L. J. 182. 


> ——. [Obligation of contracts— Corporate charter] — When acceptance by 
corporation of statutory exemption from taxation deemed a contract. — The 
New Jersey supplement to the charter of the Morris & Essex Railroad Company (sec- 
tion 3), approved March 23, 1865, enacting that the tax of one-half of one per cent, 
provided by their original act of incorporation to be paid to the State whenever the ne; 
earnings of the company amounted to seven per cent upon the cost of the road, should 
be in lieu and satisfaction of all other taxation or imposition whatsoever, and the accept- 
ance of it by the company, constituted a contract on the subject of taxation waich 
could not be impaired by any subsequent legislation, — State v. Morris & E. R. Co., Ct. 
Errors and App. N. J.,7 Atl. Rep. 826. 


—. —. [Obligation of contracts—Waterworks companies! — Grant of exclu- 
sive use of streets toa water- works company not impairable by a subsequent 
legislature. — The grant to the New Orleans Water-Works Company by the Actof 
March 31, 1877, of an exclusive right to use the streets of the city of New Orleans, to lay 
water pipes and supply the city with water was a grant which it was competent for the 
legislature to make, and is a contract the obligation of which cannot lawfully be im- 
paired by the State by a subsequent constitutional provision abolishing those features 
of existing charters which create monopolies; and another corporation, created under 
the general law, may be enjoined from interfering with the exclusive franchise previ- 
ously conferred. —St. Tammany Water-Works Co. v. New Orleans Water-Works Co., 
Sup. Ct, U. S., 1 Railw. and Corp. L. J. 228. 


10. —. [Statutes — Interpretation — Repeal — Lotteries — Monopoly] — Repeal 
by constitution of Louisiana of prfor statute relating to Louisiana State lot- 
tery. — No. 25 of Acts Louisiana 1868 established the Louisiana State Lottery Company 
as a corporation, declaring that it should pay the State $40,000 per annum, and be exempt 
from all other taxes and licenses from the State, parish, or municipal authorities, and 
that it should have the sole and exclusive privilege of establishing and authorizing a 
lottery, selling tickets, and disposing of property by lottery. This was repealed by No. 
44, Acts Louisiana 1879, which took effect March 31, 1879. Article 167, Const. Louisiana, 
1879, which went into operation in December, 1879, assuming that the charter of 1868 
was still in force, gave the General Assembly authority to grant lottery charters and 
privileges, and declared that “the charter of said company is recognized as a contract 
binding on the State, * * * except its monopoly clause, which is hereby abrogated.” 
Held, that the constitution repealed the Act of 1879, so far as that act repealed the Act 
of 1868, and revived the Act of 1868, except the monopoly abrogated. Held, also, that the 
monopely abrogated was the exclusive lottery franchise only, and not the exemption 
from taxation, even if that exemption from taxation might be practically operative as a 
monopoly, since the monopoly, by reason of the exemption, is not one derived from any 
clause of the charter as granted in the year 1868, but is one created by the constitution 


itself, and that, too, merely by way of inference. — New Orleans v. Houston, Sup. Ct. 
U. S., 7 Sup. Ct. Rep. 198. 
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ll. —. [Obligation of contracts|]— Louisiana Act No. 77, 1880, unconstitu- 
tional so far as it authorizes the taxing the Louisiana State Lottery Com- 
pany. — It being sought to tax the company under Louisiana Act No. 77, 1880, a general 
tax law, which act was argued not to be uncoustitutional as violating the obligation of 
the contract because its subject-matter was within the scope of the police power of 
the State, held, that the argument was irrelevant; the grant to the company being con- 
tained in the constitution, the Legislature acting under it cannot contravene it, and, so 
far as the act authorizes the taxing of the company, it is void. — Ibid. 


2, —. [Taxation — Corporations] — When a taxation of shares is a taxation of 
the corporation. — Section 48, Louisiana act No. 77, 1550, purporting to tax, not the 
capital stu.k, but the shares of shareholders, of a corporation by assessing the tax 
against them, really taxes the corporation for its capital stock, since it requires the cor- 
poration to pay the tax, and authorizes a deduction from the amount of taxes assessed 
to each share of its proportion of the direct property tax paid by the corporation, as 
such, under other sections of the act. — Ibid. 


13. —. [Trial by jury, right of— Fourteenth amendment — Rev. Stat. Mo., secs. 
1900, 1902] — Validity of a statute allowing a greater number of challenges 
to the State in cities containing over 100,000 inhabitants. — Rev. Stat. Mo., 
secs. 1900, 1902, providing that in all capital cases, except in cities having a population 
of over 100,000 inhabitants, the State shall be allowed eight peremptory challenges to 
jurors, and in such Cities shall be allowed fifteen, does not deprive one indicted for 
murder in the Criminal Court of St. Louis, a city of over 100,000 inhabitants, of the equal 
protection of the laws enjoined by the fourteenth amendment to the United States con- 

stitution. Harlan, J., dissents. — Hayes v. State of Missouri, Sup. U. S.,7 Sup. Ct. Rep. 

350. 


i. —. Validity of tonnage duties levied by State of Illinois forimprovements — 
Navigable rivers— Tonnage duties — Ordinance of 1787 — Illinois river. — 
The ordinance for the government of the territory of the United States northwest of 
the Ohio river, passed July 13, 1787, cannot control or limit the authority of a State 
after its admission; and the fourth section thereof, declaring that “‘the navigable 
waters leading into the Mississippi, and the carrying places between the same, shall be 
common highways, and forever free, * * * without any tax, impost, or duty there- 
for,” does not incapacitate the State of Lllinois to levy tonnage duties for a canal and 
dam it has constructed in improving the navigation of the Lilinois river.— Huse ». 
Glover, Sup. Ct. U. S., 7 Sup. Ct. Rep. 313. 


lb, —. [Ordinance of 1787— Tonnage duties] — What tolls and taxes are not 
forbidden by the ordinance — What tonnage duties may be imposed by the 
States. — It is no violation of the ordinance of 1787 for the State to construct dams and 
canals in the improvement of the navigation of a navigable river, since it does not 
thereby lose its character as a navigable stream. Nor to exact tolls for using the 
improvements, because the freedom from tax refers to the stream in its natural state. 
The ordinance did not contemplate improvements by artificial means; and for outlays 
caused by such works the State may exact a reasonable toll. A charge for services 
rendered is in no sense a tax or duty. The tax forbidden by the ordinance is a charge 
for the use of the government — not compensation for improvements. The fact thata 
surplus not used in keeping the locks in repair or in collecting the tolls goes into the 
State treasury, does not alter the character of the toll as a compensation. — Ibid. 


li, —. Police power — Regulating practice of medicine. — The legislature has 
power to enact a statute prescribing the qualifications of persons engaging in the 
practice of medicine and surgery, and to require that persons practicing those profes- 
sions shall procure a license. — Eastman v. State, Sup. Ct. Ind., 10 N. East. Rep. 97. 


li. —. [Regulation of interstate commerce] — Invalidity of Massachusetts 
statute of 1885, ch. 338.—The section of the statute of this State (Stat. 1885, ch. 
338) which undertakes to fix the rates which the defendant railroad company shall 
charge for transportation of freight, not only within this State but also within an 
adjoining State, is a direct regulation of interstate transportation of commerce, and is 
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in violation of the constitution of the United States, and an action to recover the 
penalty prescribed for its violation cannot be maintained. — Commonwealth v. Housa- 
tonic R. R. Co., Sup. Jud. Ct. Mass., 3 N. Eng. Rep. 449. 


is. —. [Vested Rights— Dedication] — Legislature cannot divert use to which 
private property has been dedicated. —It is beyond the power of the legislature 
to authorize any other use of property dedicated by private owners than that specified 
in the act of dedication, nor can it extend or enlarge the uses, much less authorize an 
out-and-out sale of the property. — Cummings v, Sup. Ct. Mo., 7 West. Rep. 274. 


1. —. —. [Husband and wife] — Invalidity of statute disturbing husband's 
vested right in husband’s personalty. — By the common Jaw the husband had the 
right to make the wife’s choses in action his own by reducing the same to possession, 
and her money became absolutely his own. Hence, where the husband causes shares 
of stock in a bank, bought by his wife:s money, to be issued in his own name, he holds 
the absolute legal title to them, and legislation which subsequently changes the rights 
of married women in regard to property has no effect upon his vested rights. —Oum- 
mings v. Cummings, Sup. Jud. Ct. Mass., 3 N. Eng. Rep. 491. 


CONTRACTS-— [Validity — Gambling] — Bucket-shop deals illegal and con- 
trary to public policy.— ‘“ Bucket-shop” contracts, known as “ bucket-shop deals,” 
which purports to be an actual deal in grain, but is in fact merely a wager on the 
market price of the commodity at some specified time in the future, is a species of 
gambling; and, therefore, illegal and contrary to public policy. —Smith v. The Western 
Union Telegraph Co., Ct. App. Ky., 8 Ky. L. Rep, 672. 


2.—. —. —[Public policy — Restraint of trade]— Combination between 
holders of patents to manufacture patented article not unlawful.—A 
contract entered into between an individual and three manufacturers, under several 
patents for curtain fixtures, the purpose of which was the creation of a corporation and 
forming a combination of the parties with a view to regulate competition between the 
parties to it in the sale of the particular commodity which they severally made, isa 
contract for a lawful purpose. Where such an agreement does not refer to an article 
of prime necessity, nor to a staple of commerce, nor to merchandise to be bought and 
sold on the market, but to a particular curtain fixture of the parties’ own manufacture, 
and their monopoly derived from their patents only restricts competition in the price 
between themselves, even if it should tend to raise the price of the commodity, it is not 

a contract in restraint of trade or against public policy. —Central Shade Roller Co. v. 

Cushman, Sup. Jud. Ct. Mass., 3 N. Eng. Rep. 505. 


4.—. See Corporations, 15. 


CONTRIBUTION, see FirE INSURANCE, 4. 


CONTRIBUTORY NEGLIGENCE, see NEGLIGENCE. 


CONVERSION. — [Pledge]— Acceptance of new shares for old ones, when not a 
conversion by pledgee. —Stock of a mining corporation was pledged as collateral 
security for a loan. The company, by legislative authority, afterwards reduced its 
capital and proportionately reduced the nominal value of the shares of the capital 
stock, Held, that the surrender by the pledgees of the original certificate of stock and 
the acceptance of a new certificate for the same number of shares was not a wrongful 
conversion. — Dannell v. Wyckoff, Sup. Ct. N. J., 5 Cent. Rep. 820, 


—. See PLEDGE. 


CORPORATE CHARTER, see CONSTITUTIONAL Law, 8. 


CORPORATIONS. — [Charter — Forfeiture] — Implied reservation of right to 
forfeiture for non-user or misuser.—It is a tacit condition, annexed to or implied 
in the charter of every private corporation, that the government may resume its cor- 
porate franchises for a misuser or non-user thereof. — State v. Minnesota Cent. Ry. Co., 
Sup. Ct. Minn,, 30 N. W. Rep. 816. 


© 
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2.—. —. Minnesota statute authorizing forfeiture of railway charters for 
non-user. —The statute (Gen. Stat. Minn. 1878, ch. 76, sec. 11) provides that the sus- 
pension of its lawful business by a railroad company for one year shall be a ground of 
forfeiture “ of its privileges and franchises acquired under the laws of this State.” But 


the corporation is not to be deemed dissolved until such forteiture is judicially ascer- 
tained and declared. — Ibid. : 


3—. —. Statute deemed mandatory.— Where, in a proceeding by the attorney- 
general in behalf of the State for the dissolution of a corporation under the statute, the 
facts clearly bring the case within its terms, it is mandatory upon the court to declare 
a forfeiture. — Ibid. 


4.—. —. Right of forfeiture created by failure to maintain and operate 
road.—The duty of a railroad corporation to maintain and operate its road is a public 
duty, and the chief end and object of its creation and existence, and the condition and 
consideration upon which it receives its grants and franchises from the State; and the 
suspension of such duties is a suspension of its lawful business within the meaning of 
the statute, and a cause for declaring a forfeiture, though the corporation also possess, 
and continue to exercise, other franchises, subordinate and secondary to its principal 
franchises and business, unless such forfeiture is waived, or the right to continue to 


exist as a corporation after such suspension of its business is sanctioned by the State. — 
Ibid. 


%—. —. [Land grant] — Right to retain land grant falls with sale of road. — 
The right to hold exempt from taxation lands granted to a railroad corporation in aid of 
its principal enterprise is a franchise, but ancillary and subordinate; and the right to 
exercise such franchise, and to continue its corporate existence for such purposes only, 
cannot lawfully survive after a sale of its railroad, and the abandonment of its princi- 
pal business as a railroad corporation, unless by the authority of the legislature ex- 
pressed or clearly implied. The rights of the State are not lost by delay merely, nor 


can they be waived by its executive officers. — Ibid. 


%.—. —. —. State of facts on which judgment of forfeiture made.—The 
respondents (railway corporations) were each endowed with land grants in connection 
with their other chartered privileges, and, after completing the respective railroad 
authorized by their charters, disposed of and transferred the same to another railway 
corporation, reserving, however, the granted lands and certain corporate rights to them- 
selves; and since that time, to wit, for several years, such other corporation has claimed 
to own, and has in fact controlled and operated, the railroads so transferred ; and these 
respondents thereupon altogether ceased to control or operate such roads, and disclaim 
any interest therein, and have never since transacted any business as railroad corpora- 
tions, exercising only such franchises as pertained to the land grants held by them. 
The terms of such tranfer, separation, and reservation of franchises were, however, 
never sanctioned by the legislature. Held, in quo warranto proceedings in behalf of the 
State, that, upon the facts disclosed and admitted upon the record, a case is made war- 
ranting a judgment of forfeiture, and for a dissolution of both corporations. — Ibid. 


7. —. [Conspiracy] — Conspiracy to obstruct the business of a corporation. — 
An information under section 9275, How. Stat. Mich., prohibiting conspiracies to obstruct 
the business of corporations, etc., need not alleged specific acts done in furtherance of 
the conspiracy. At the trial, malice against the owners of the business obstructed need 
not be shown, but only the general malice known to the criminal law, and the act itself 
may furnish a presumption of malice. The question, therefore, whether the acts proved 
bring the defendant within the statute on which the information is based, is for the 
jury. — People v. Petheran, Sup. Ct. Mich., 1 Railw. & Corp. L. J. 258. 


8. ——. [Private international law — Process] — Service of process in Pennsyl- 
vania upon the president of a Virginia corporation. — A personal service of pro- 
cess in the city of Philadelphia upon the president of a Virginia corporation does not 
give the court jurisdiction over the corporation, under sec. 15, ch. 166, of the Virginia 
Code of 1873, even though the president make due acknowledgment of such service. — 
Dillard v. Central Virginia Iron Co., Sup. Ct. App. Va., Ibid. 258, 
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CORPORATIONS — Continred. 
9. —. [Insolvency] — Liability of stockholders — When a broker is liable as qa 


10. 


stockholder. — When a firm of brokers purchase stock for a customer, but treat the 
stock as their own and so make it appear upon the books of the corporation, they render 
themselves liable as stockholders. — McKim v. Glenn, Ct. App. Md., Zbid. 258. 


—. [Foreign Powers— Quo warranto — Escheat] — Escheating lands of 
foreign corporations by quo warranto by Pennsylvania statute —It is not 
possible for a foreign corporation, by any scheme or device, to become the owner of 
lands in the State of Pennsylvania which it is not specially warranted and authorized 
by law to hold; and if, by such means, a foreign corporation does acquire title to lands 
in this State, such lands are liable to escheat by proceedings by quo warranto under the 
act of April 26, 1855. Commonwealth v. New York, L. E, & W. R. Co,, 7 Atl. Rep. 756. 


ll. —. [Fraud — Sale — Rescission — Stock — Estoppel] — Action to rescind 


fraudulent sale of stock barred by participation in corporate meetings, etc.— 
Where one buys stock in an incorporated company, relying bona fide upon the false and 
fraudulent representations of the corporate officers as to the condition and credit of the 
company, and subsequently attends corporate meetings, in person and by proxy, votes 
at such meetings, receives a dividend, and does not discover the fraud practiced upon 
him, or bring his action to rescind his purchase of stock, until the company is insolvent. 
But when attachment suits are commenced against the company, tenders back his 
dividend and brings an action to recover back the purchase-money just as an assignment 
is made for the benefit of the creditors of the n, he is estopped from recovering a 
judgment upon the ground that the rights of creditors are superior to his own, — Duffield 
v. E, T. Barnum Wire and Iron Works, Sup. Ct. Mich., 1 Railw. & Corp. L. J. 229. 


12. —. [Preferred stock — Interpretation] — Interpretation of the language ofa 


4. 


claim for the issue of preferred stock. — A trust company having commenced an 
action against a railway corporation for the foreclosure of certain mortgages, certain 
parties entered into a plan and agreement for the readjustment of their rights. The 
thirtieth article of the agreement, on which the claim of the plaintiffs is mainly 
based, is as follows: “ Preferred stock to an amount equal to the preferred stock of 
the * * * company, to wit, 85,369 shares, of the nominal amount of one hundred 
dollars each, entitling the holders to non-cumulative dividends at the rate of six per cent 
per annum, in preference to the payment of any dividend on the common stock, but 
dependent on the profits of each particular year, as declared by the board of directors.” 
This article was set out, with the others, in the articles of association between the 
parties, For the fiscal year ending September 30, 1880, there was a large fund, after 
paying operating expenses and fixed charges, applicable to the payment of a six per 
cent dividend on preferred stock, which was expended by the managers upon the road 
and in other improvements for the company. Held, in a suit brought by the plaintiffs to 
recover their shares of the dividends for that year, that they are not entitled of right to 
dividends payable out of the net profits accruing in any particular year, unless the 
directors of the company formally declare, or ought to declare, a dividend payable out 
of such profits, amd whether a dividend should be declared in any year is a matter 
belonging, in the first instance, to the directors to determine with reference to the con- 
dition of the company’s property and affairs as a whole. — New York, L. E. & W, R. Co. 
v. Nickals, Sup. Ct. U. S., 7 Sup. Ct. Rep. 209. 


—. [Powers—Sale of franchise] — Power to sell or mortgage franchise.— 
Where the charter of a corporation, giving the exclusive right to use certain water- 
power, gives it power to sell all the rights it has under its charter, it may mortgage the 
same, and the franchises granted are not of so personal and exclusive a character that 
the mortgage is void as far as it includes them. — Williamette Woolen Manuf’g Co. v. 
Bank of British Columbia, Sup. Ct. U. S., 7 Sup. Ct. Rep. 187. 


—. [Officers — Superintendent — Powers of release] — Release by superin- 
tendent of simple contract made by himself. — Where a contract, not under seal, 
was made by the superintendent of a corporation, who was authorized under its by- 
laws, ‘‘ with the approval of the president, to buy and sell material, and to make all 
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contracts for the same,’’ without any express resolution or ratification of the board of 
directors, the by-laws providing “ that the superintendent and all other persons shall 
in all cases be subject to the control of the board of directors in everything where the 
board shall elect to exercise such control; held, that the superintendent had the power 
to release the contract; the same power which enabled him to make the contract being 
sufficient to enable him to release it. —Indianapolis Rolling Mill Co. v. St. Louis, Ft. 8. 
& W. R. Co., Sup. Ct. U. S., 7 Sup. Ct. Rep, 542. 


1. —-. [Contracts — Disaffirmance] — Disaffirmance by directors to release of 
contract by president. — Under the by-laws of a corporation, its board of directors 
retained the power in their hands to control the president and superintendent whenever 
it was thought proper to do so; and where a release was made of a contract by the 
president, and reported to the board, but no act or resolution of disaflirmance of the 
release was passed till two years after notice of the transaction, and about a year and 
a half after suit had been commenced upon the original contract; held, that a ratifica- 
tion of the release was presdmed, the right of disaflirmance not being exercised 

promptly, and that the suit, having been begun six months after notice of the trans- 

action, if it can be considered as a disaffirmance of the release, came too late. — Ibid. 


16. —. [Contract— Consideration — Release] — Consideration for a release of a 
contract made by corporate officers.— Where certain drafts were paid by the 
financial agents of a railroad corporation, in consideration of the release of the bal- 
ance of the contract in payment of which the drafts were drawn, the corporation 
being then insolvent, and the agents having no funds in their hands out of which they 
could have paid the drafts; held, that the voluntary payment by the financial agents 
of the drafts out of their own means, and not out of the means of the defendant rail- 

road corporation, was a suflicient consideration to support the release. — Ibid. 


li. —. [Mandamus — Transfer— Shares] — Mandamus does not lie to compel 

transfer of shares. — Mandamus does not lie against the officers of a private corpora- 
tion to compel the transfer of shares.— Tobey v. Hakes, Sup. Ct. Errors Conn., 1 Railw: 
& Corp. L. J. 245. 


1s. ——. [Powers— Ultra Vires]— Transfer company cannot become a guaran: 
tor. — The officers of a transfer company, whose articles of incorporation empower it 
“to engage in the general freight and transfer business, and such other business as may 
not be inconsistent therewith,’”’ have no power to sign its name to a contract of surety- 
ship for the purpose of guaranteeing the credit of a third party, nor have they power 
subsequently to sign a letter purporting to assume the payment of the amount stipulated 
in such contract. Both instruments are illegal as to such corporation; and, being ultra 
vires, it cannot be held liable upon them. — Lucas v. White Line Transfer Co., Sup. Ct. 
Iowa, 30 N. W. Rep. 771. 


19. ——. [Powers] —Implied power to emit negotiable paper. — Corporations 
created for business purposes, unless restrained by charter or some statute, have, as a 
necessary incident, the power of incurring debts in the course of their legitimate busi- 

ness, and of making negotiable paper in payment of such debts. — Fifth Ward Say. Bank 

v. First Nat, Bank, Ct. Errors & App. N. J., 7 Atl. Rep. 318. 


20.—. —. [Savings banks] — Power to borrow money, make negotiable paper, 
pledge securities. — A savings bank incorporated by special charter has the implied 
power inherent in corporations created for business purposes of borrowing money 
required in the course of its business, and of making negotiable paper or a pledge of its 
securities as a means of borrowing; and a purchaser of such paper, before maturity, 
trom a third person in whose hands it is apparently as business paper, has a right to act 
on the assumption that it was made for a purpose which gives validity to the paper, and 
to the pledge of securities therewith. — Ibid. 


21.—-. ——. [Officers—Treasurer] — No power ex-officio to borrow money.— The 
treasurer of a savings bank is not, virtute oficii, invested with the power of borrowing 
money for the institution, and pledging its securities as collateral. — bid. 
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2.——. ——. When such power may be implied.— An officer of a corporation may, 
by the acts of its directors or managers, be invested with capacity to bind the company 
by his acts beyond those powers which are inherent in his office; as where, in the gen- 
eral course of the company’s business, the directors or managers have permitted an 
officer to assume the control and direction of its affairs, and have held him out to the 
public as its general agent, his authority to act for the company in a particular transac- 
tion may be implied from the manner in which he has been permitted by the directors 
or managers to transact its business. — Jbid. 


%. —. [(Stockholders]— Transfer of property in payment of stock.— Where the 
capital subscribed is settled for by the transfer to the corporation of personal property 
belonging to the subscribers at an honest valuation, fairly made, and agreed upon 
between them, they cannot be held individually liable to creditors because the value of 
the property, estimated in the light of subsequent events, does not equal the amount at 
it was received by the corporation. — Coit v. North Carolina Gold Amalgamating Co., 
Sup. Ct. U. S., 7 Sup. Ct, Rep. 232; s. c. 30 Sup. Ct. Rep. (Law. Ed.) 420. 


%.—. —. Increasing capital and distributing shares among stockholders. — 
Where, upon the purchase of additional property, the capital of a corporation is 
increased by the issue to the stockholders, upon the surrender of their old certificates, 
of new stock to a much greater extent than the cost or value of the additional property, 
the stockholder cannot be held individually liable upon the stock issued, at the suit ofa 
creditor who was cognizant of the whole transaction, and acquiesced in it. — Ibid. 


—. [Stockholder’s liability] — Date from which liability of stockholder 
accrues — Running of statute of limitations. — Liability upon a subscription to 
stock accrues upon incorporation of the company. Therefore, if within six years a 
subscriber is, by amendment, made party defendant to a bill for unpaid subscriptions, 
the statute of limitations does not apply. The amendment stops the running of the 
statute like the commencement of an action. —Bell’s Appeal, Sup. Ct. Pa., 1 Railw. & 
Corp. L, J. 180. 


-—. —. Estoppel to deny corporate existence. — A subscriber is estopped from 
setting up that the corporation did not exist when he subscribed, if the subscription was 
made for the purpose of a subsequent organization, which was effected, and he paid for 
certain shares and transferred others, thus recognizing the existence of the corpora- 
tion. — Ibid. 


27. -—--. ——. [Transfers] — Informal transfer does not discharge stockholder's 
liability.— An informal ex parte transfer of stock in writing, never entered on the 
books of the company, and a pfivate agreement of the transferee that the transferrer 
should not be liable for anything due on the stock, does not relieve the transferrer from 
this liability to the company’s creditors for his unpaid subscriptions. — did. 


3.—. —. —. Registered stockholders liable as contributories. —In gen- 
eral the transferee of stock who has come into privity with the company by having his 
stock transferred on the company’s books, is liable to pay the unpaid subscription on 
his stock necessary to meet the obligations to the corporation creditors. — Ibid. 


2%.——. [Savings banks — Directors] — Liability for bad investments under New 
Jersey statutes.—The defendant, who was a director and member of the finance 
committee of a savings bank, which afterwards became insolvent, and a receiver was 
appointed, having acted with the president in investing its funds on mortgage on real 
estate not worth at least double the amount of the sum invested above all incumbrances, 
against the prohibition in its charter (Laws N. J. 1869; P. L, N. J. 80, sec. 10), is charge- 


able with the loss on the investment. — Williams v. McDonald, Ct. Errors and App. N. 
J.,7 Atl, Rep. 867. 


—. —. No liability for errors of judgment. —He is not chargeable for any 
error of judgment, or mistake in estimating the value of property, using reasonable 
and ordinary care. — Ibid. 
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31. —. —-. Liability for culpable violation of duty. —It is not essential to allege 
and prove that he acted fraudulently, or that he derived any benefit from the loan; it is 
sufficient to show that there was a culpable violation of duty as quasi-trustee of the 
funds of the bank, by which loss was sustained. — bid. 


—. See CONSTITUTIONAL Law. 
CREDITORS, see Money Hap AND RECEIVED. 


CRIMINAL PROCEDURE. — [Argument of counsel] — Commenting on failure 
of accused to take the stand as a witness. —It is not competent for the county 
attorney, in the trial of a criminal prosecution, to urge, in argument to the jury, that 
the respondent did not take the stand, and deny the testimony introduced by the gov- 
ernment. — State v. Banks, Sup. Jud. Ct. Me., 7 Atl. Rep. 269. 


2.—. [Foreign extradition — Jurisdiction] — Power to try extradicted person 
for an offense for which he was not surrendered. — A plea to an indictmentina 
State court, that the defendant has been brought from a foreign country to this country 
by proceedings which are a violation of a treaty between that country and the United 
States, and which are forbidden by that treaty, raises a question, if the right asserted 
by the plea is denied, on which this court can review, by writ of error, the judgment of 
the State court. — Ker v. State of Illinois, Sup. Ct. U. S., 7 Sup. Ct. Rep. 225. 


3. —. When exercise of such power raises no Federal question. — But where the 
prisoner has been kidnaped in the foreign country, and brought Ly force, against his 
will, within the jurisdiction of the State whose law he has violated, with no reference 
to the extradition treaty, though one existed, and no proceeding or attempt to proceed 
under the treaty, this court can give no relief, for these facts do not establish any right 
under the constitution or laws or treaties of the United States. — Zbid. 


4.——. [Jury] — Trial by mistake by a jury of eleven men.— Where a defendant 
was indicted for being interested in the sale of liquor to a minor, and the bill of excep- 
tions showed, upon the calling of the cause for trial, that the defendant was asked by 
the court if he would ugree to try said cause with a less number of jurors than twelve, 
which he declined, and a jury of twelve were ordered by the court, but by mistake only 
eleven were impaneled, and, without objection by defendant, were sworn to try the 
cause; and where it further showed that, while the jury were being instructed as to the 
law of the case, it was discovered that it was only composed of eleven men, whereupon 
the court ordered another juror into the jury-box for the purpose of completing the 
panel, and stated that the cause would have to be retried, to which order the defendant 
at the time objected, whereupon the court directed said jury of eleven to retire, and 
consider of their verdict, and, under the instructious, they found the defendant guilty; 
held, that, as it does not affirmatively appear from the record that the defendant ever 
consented to be tried by eleven men, the judgment should be reversed, and a new trial 
granted him.— Warwick v. State, Sup. Ct. Ark., 2 N. West. Rep. 335. 


5. ——. [Trial — Benefit of counsel]—Counsel withdrawing, discretionary toallow 
trial to proceed without counsel.— Counsel for accused having withdrawn from 
his case on the day of trial, and the case having been subsequently cailed for trial, 
and proceeded with, without request for counsel, or application for continuance, or any 
objection of any kind by accused, he cannot, after conviction, require a new trial, on 
the ground that he was taken by surprise, and was ignorant of his rights. The judge 
committed no error in allowing the trial to proceed, and defendant’s application for 
new trial, having no basis of legal error, is addressed simply to the discretion of the 
judge. The latter being better qualified than this court to determine whether the in- 
terests of justice required a new trial, the exercise of his discretion will not be inter- 
fered with. — State v. Walker, Sup. Ct. La., 1 So. Rep. 269. 


6 ——- Waiver by accused of trial by jury. —In the absence of a statute authorizing 
it, the defendant in a criminal prosecution cannot waive a trial by ajury. [Va. Const., 
Art. I, sec. 10.] — Mayo v. Commonwealth, Sup. Ct. App. Va., 11 Va. L. J. 88 [Bond v. 
State, 17 Ark. 290). 


CROSS-EXAMINATION, see WITNESS. 
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344 DIGEST OF RECENT CASES. 


COUPONS, sce BILLS AND NOTES, 2; RES ADJUDICATA. 


CUSTODY OF CHILDREN. — [Habeas corpus] — Application of the principle 
that the interest of the child will be consulted. —A case, where at death of its 
mother, the father transferred his daughter, then three years old, to her mother’s sister, 
who reared her properly and made her happy, and was desirous and able to continue 
so to do, and the child was loath to leave her aunt, After several years, the father, by 
writ of habeas corpus, sought to recover custody. It appeared that the change was not 
calculated to promote the child’s welfare. On appeal the court held that under the cir- 
cumstances the situation of the child should not be changed, and the writ should be 
denied. — Coffee v. Black, Sup. Ct. App. Va., 11 Va. L. J. 103. 


DAMAGES, see ConTRacts, 3; EMINENT DOMAIN; REPLEVIN. 
DEATH, see PRIVATE INTERNATIONAL LAW, 4. 

DECEIT, see EQuITY JURISDICTION. 

DEDICATION, see CONSTITUTIONAL Law, 18. 


DIES NON.—[Thanksgiving day])— Payment of dues on insurance policy on 
Thanksgiving day. — Gen. St. Ky., ch. 51, sec. 1, providing that Thanksgiving day shall 
be treated as Sunday as to the presentment, acceptance, and protesting of notes and 
bills, held, not to apply to other business transactions or contracts. All such, including 
(as in this case) payment of dues on an insurance policy, should be performed on 
Thanksgiving day, if so contracted, notwithstanding the statute. — National Mut. Ben. 
Assn. v. Miller, Ct. App. Ky., 28. W. Rep. 900. ‘ 


DIVORCE, — [Interpretation] — Refusal of marital intercourse not “ utter deser- 
tion.’’—A refusal of marital intercourse while all other marital obligations are per- 
formed is not “ utter desertion” within the meaning of the law authorizing the court to 
grant a divorce for three years’ utter desertion. — Stewart v. Stewart, Sup. Jud. Ct. Me., 
3.N. Eng. Rep. 387. 

DIRECTORS, see CORPORATIONS, 29. 

DISAFFIRMANCEH, see CorPorations, 15. 

DISCRETION, see TRIAL. 

DISCRIMINATION, see TELEPHONE COMPANIES. 

DOUBLE INSURANCE, see Fire INSURANCE, 4. 

DRY-DOCK, see SALVAGE. 

DUE PROCESS OF LAW, sce CONSTITUTIONAL Law, 2. 


EASEMENT.—[License|—User under a naked license.—It is not necessary, to 
establish a prescriptive easement, that there should be color of title; but it is necessary 
that the use should be under an assertion of right, and not simply a user under a naked 
license. — Parish v. Cospare, Sup. Ct. Ind., 7 West. Rep. 369. 


2.——. [Way] — When appurtenant easement of way passes to grantees. —If the 
owner of land annexes to part of it a right of way as appurtenant to the land, and then 
conveys the land to which the way is made an appurtenance, his grantees, near and 
remote, acquire an easement. — Jbid, 

3.—. [Light and air— Eminent domain — Elevated roads] — Abutting owners 
liable for appropriation by elevated railway company of easement of light 
and air. — Owners of property abutting upon a public street, claiming title by grant 
from the municipal authorities, have an easement in the bed of the street for ingress 
and egress, and also for the circulation of air and light. This easement being an 
interest in land cannot be taken for public use, unless compensation be made to the 
owners thereof according to law. The erection and operation of the elevated railroads 
in New York constitute a taking of the easement in the street, and an appropriation 
thereof by the railroad corporation, rendering it liable to abutting owners for the 
damages thereby occasioned to their property. The case of Story v. The New York 
Elevated Railroad Company, 90 N, Y. 122, approved.— Lahr v. Metropolitan Elevated 
R. R. Co., Ct. App. N, Y., 1 Railw. & Corp. L. J. 146. 
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ELECTIONS — Contest on ground of violence and intimidation of voters.— 

Where the election board honesty discharges its duty, and the mass of the voters are 
given a fair opportunity to cast their votes, a slight disturbance and casual fray at the 
polls is insuflicient to vitiate an election, or to justify the voters in abandoning the 
polls; and, where the validity of the election is questioned, on the ground that voters 
were deterred from voting by violence and intimidation, it should appear that the 
number deterred was sufficient to change the result, or that by reason thereof the true 
result could not be ascertained from the returns. — Tarbox v. Sughrue, Sup. Ct. Kan., 12 
Pac. Rep. 935. 


2—. —. On grounds of illegal votes cast.— As a general rule, the declared 
result of an election will not be disturbed by reason of the reception of illegal votes, 
unless the number be sufficient to vary the result. — Jbid. 


3.—. —. [Illegal voting) — Testimony respecting registration and poll lists 
of previous and subsequent elections. — Testimony with regard to the registration 
and poll lists of previous and subsequent elections, as well as testimony by old resi. 
dents that some of the persons whose names appear on the returns of a contested 
election were unknown to them, may be received in evidence for what it is worth, as 
tending to establish illegal voting; but such testimony is not very satisfactory nor 
reliable, and is of much less weight and force in a new country, where a large immi- 
gration is pouring in, and where there is a shifting and unsettled population, than in an 


older portion of the country which is more settled and where the population is more 
stable. — Ibid. 


—. See Quo WARRANTO. 


ELEVATED RAILROADS, see CONSTITUTIONAL LAW, 7; EASEMENT, 3; EMINENT 
DOMAIN. 


EMINENT DOMAIN. — [Damages — Elevated railroad] — Right of abutting 
owners to damages for injury to property by elevated railroads.—The ele- 
vated railroads in the city of New York, as at present constructed and operated, area 
perversion of the use of the street from the purposes originally intended, and such a use 
of the highways in the city of New York is one which neither the city authorities nor the 
legislature can lawfully authorize, without making due provision for the injury inflicted 
thereby upon the property of abutting owners. — Lahr v. Metropolitan Elevated Railroad 
Company, Ct. App. N. Y., 1 Railw. & Corp. L. J. 146. 


2.—. [Natural gas companies]— Condemnation of land for pipes for transport- 
ation of natural gas. — The transportation and supply of natural gas for public con- 
sumption is a public use, and corporations engaged in its transportation and supply are 
vested with the right of eminent domain, and therefore injunction will not issue to 
restrain a company from laying its pipe on another’s land. —Johnston’s Appeal, Sup. 
Ct. Penn.,7 Atl. Rep. 167. 


—. See CONSTITUTIONAL LAW; EASEMENT, 3. 


EQUITY JURISDICTION. — [Deceit] When bill founded on fraud and ‘ieceit 
dismissed because of adequate remedy at law.—The plaintiffs filed a bill in 
equity, alleging that they made a contract by which the defendant was to deliver them a 
certain number of cattle; that subsequently the defendant induced them to accept an 
assignment of a contract in his favor by another person to deliver the cattle; that there- 
upon the plaintiffs paid defendant $15,000, which he had paid to such third party, gave 
him their obligation to pay him a sum which represented his profit on the sale to them 
and returned to him the original contract with him; that they were induced to accept 
such assignment, to pay said sum, and to give the obligation, by the false and fraudulent 
representations of the defendant as to such third parly’s solvency and business stand- 
ing; and praying for a discovery, for the rescission and cancellation of the assignment, 
and of the plaintiff’s obligation, for a reinstatement and confirmation of the original con- 
tract, and its enforceme.t; or, if that could not be done, that the defendant be com- 
pelled to repay the $15,000 paid him, and to }..y the damages sustained. Held, that the 
bill stated a case for which an action of deceit could be maintained at law, and would 
afford full, complete, and adequate remedy, and that a court of equity had no jurisdic- 

tion to entertain the suit. — Buzard v. Houston, Sup. Ct. U. S., 7 Sup. Ct. Rep. 249. 
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EQUITY. — [Receivers — Mortgage] — Power of equity to authorize a mortgage 

by its receivers to raise funds to prevent a sacrifice of the trust property, — 
Where a trustee of property, appointed by will, is not given power to sell lands of hig 
testator, a court of equity cannot ordinarily confer such authority; but it appearing 
that the trust property will be lost, and the trust destroyed by the land having been 
sold for delinquent taxes, and the period of redemption nearly past, and no funds 
in hand with which to redeem the lands from such sale, the court, having previously 
appointed receivers to take charge of the trust property, has authority to empower 
such receivers to mortgage the lands of the trust estate to raise money to redeem them 
from such tax sale.— Burroughs v. Gaither, Ct. App. Md., 7 Atl. Rep. 243. 


2.——. —. When order made without notice to cestuis que trust. — The period 
of redemption from tax sale of lands of a trust estate having but three months more to 
run, immediate action is necessary; and a court of equity, having full charge of the 
estate by receivers appointed by it, may, though the proceeding is somewhat irregular, 
authorize the receivers on their application, without notice to the cestuis que trust, to 


mortgage lands of the estate to raise money to redeem the lands from such sale for 
delinquent taxes. — Zbid. 


3.—. —. [Usury] — Usury not a defense by cestuis que trust to foreclosure 
of such mortgage. — Where acourt of equity has charge of a trust estate by receivers 
appointed by it, and through them executes a mortgage on the lands of the estate, the 
cestuis que trust cannot raise the question of usury as a defense to an action for the 
foreclosure of the mortgage. The court was amply able to protect itself from extortion, 


and is not in the position of a needy individual forced by his necessities to submit to 
unconscionable charges. — Ibid, 


4.—. —. Mortgagee not charged with notice of extent of receiver's au- 
thority or with their application of the funds. — One who loans money on lands 
of a trust estate, by mortgage executed by receivers of the estate under direction of a 
court of equity, is not bound to ascertain how much money the receivers are authorized 
to borrow, nor to see to the disbursement of the money borrowed by the receivers; and 
neither the fact that the receivers exceeded their authority in the amount borrowed, 
nor that they misapplied the funds so obtained, is available to the cestuis que trust asa 
defense to an action for the foreclosure of the mortgage. — Ibid. 


5. ——. —. Power of mortgagee includes power to renew old mortgage.— 
Receivers of a trust estate, being authorized by the court having charge of the trust to 
raise money by 4 new mortgage on the lands of the estate to pay off an old mortgage 


thereon, substantially comply with and do not exceed their authority by renewing the 
old mortgage. — Ibid. 


ESCHEAT, see CORPORATIONS, 10. 


ESTOPPEL. —[Judgment] — Decision on only one of several defenses. — Where 
a suit for the purpose of having a trust ex maleficio declared and of compelling a con- 
veyance, is brought against one claiming the land, both as a devisee of the original 
trustee and as a bona fide purchaser without notice of the trust, the decree ordering a 
conveyance in fee to the plaintiff binds whatever title the defendant bad; and the fact 
that the court decided the case on the defendant’s position as devisee does not prevent 
the working of an estoppel on the defendant from setting up the title under the deed in 
subsequent proceedings respecting the land in dispute. — Appeal of Church, Sup. Ct. 
Penn., 7 Atl. Rep. 751. 


—. See CORPORATIONS, 11; HUSBAND AND WIFE, 6; RES ADJUDICATA, 2. 


EVIDENCE. — [Privileged communication —Physician and patient] — Rule 
where the ban has been removed by the consent of patient. — Though the in- 
formation acquired by a physician while attending a patient may, by the statute, be 
given in evidence only at the option of the patient, yet the ban of secresy having once 
been removed by the patient, and the information having lawfully been made public, 
the right to object further thereto has not been conferred. — McKinney v. The Grand 
Street, Prospects Park and Flatbush R. R. Co., N. Y. Ct. App., 31 Daily Reg., No. 55, 457. 


—. See MURDER, 3,4; TRIAL, 3. 


Fone @ 
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RS AND ADMINISTRATORS, see MuTuaL BENEFIT SOCIETIES, 4-7; 
NEGLIGENCE; PARTNERSHIP. 


EXPERT TESTIMONY, see MurDER, 1, 2. 


EXTRADITION. — (Foreign) — Extradition treaties do not guarantee right of 
asylum. —The treaties of extradition to which the United States are ;arties do not 
guarantee a fugitive from the justice of one of the countries an asylum in the other. 
They do not give such person any greater or more sacred right of asylum than he had 
before. They only make provision that for certain crimes he shall be deprived of that 
asylum, and surrendered to justice, and they prescribe the mode in which this shall be 
done. — Ker v. State of lilinois, Sup. Ct. U. S.,7 Sup. Ct. Rep. 225; s. c. 30 U. S. Sup. Ct. 
Rep. (Law Ed.) 421. 


2—. —. [Kidnaping] — Jurisdiction to try trespass of kidnaping in another 
country a prisoner accused of crime in this country.— The trespass of a kid- 
naper, unauthorized by either of the governments, and not professing to act under 
authority of either, is not a case provided for in the treaty, and the remedy is by a pro- 
ceeding against him by the governmrnt whose law he violates, or by the party injured. — 

3—. —. —. [State and Federal jurisdiction] — Jurisdiction to try kid- 
naped fugitive exclusively a question for State court. — How far such forcible 
transfer of the defendant, so as to bring him within the jurisdiction of the State 
where the offense was committed, may be set up against the right to try him, is the 


province of the State court to decide, and presents no question in which this court can 
review its decision. — Ibid. 


4.—. —. [Comity] — Obligation of independent nations apart from treaties.— 
Apart from the provisions of treaties on the subject, there exists no well-defined obli- 
gation on one independent nation to deliver to another fugitives from its justice; and, 
though such delivery has often been made, it was upon the principle of comity. The 
right to demand it has not been recognized as among the duties of one government to 
another, which rest upon established principles of international law. — United States 


v. Rauscher, Sup. Ct. U. S., 7 Sup. Ct. Rep. 234; s. c. 30 U. S. Sup. Ct. Rep. (Law Ed.) 
425. 


5. —. —. Extradition only through channel of national government.—In 
any question of this kind which can arise between this country and a foreign nation, the 
extradition must be negotiated through the Federal government, and not by that of a 


State, though the demand may be for a crime committed against the law of that State, — 
Ibid. 


6.—. ——. Extradited person not triable for any other than the offense for 
which extradition was conceded by foreign government. — With most of the 
civilized nations of the world with which we h:ve much intercourse, this matter is 
regulated by treaties, and the question we are now to decide arises under the treaty of 
1842 between Great Britain and the United States, commonly called the “Ashburton 
Treaty.” The defendant in this case, being charged with murder on board an American 
vessel on the high seas, fled to England, and was demanded of the government of that 
country, and surrendered on this sharge. The Circuit Court of the United States for 
the Southern District of New York, in which he was tried, did not proceed against him 
for murder, but for a minor offense not included in the treaty of extradition; and the 
judges of that court have certified to this court for its judgment the question whether 
this could be done. This court holds: (1.) That a treaty to which the United States isa 
party is a law of the land, of which all courts, State and National, are to take judicial 
notice, and by the provisions of which they are to be governed, so far as they are capa- 
ble of judicial enforcement. (2.) That,on a sound construction of the treaty under 
which the defendant was delivered to this country, and under the proceedings by which 
this was done, and acts of Congress on that subject (Rev. Stats., secs. 5272,5275), he cannot 
lawfully be tried for an; «ther offense than murder. (3.) The treaty, the acts of Con- 
gress, and the proceed'ngs by which he was extradicted, clothe him with the right to 

exemption from triai for any other offense, until he has had an opportunity to return to 

the country from which he was taken for the purpose alone of trial for the offense 
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EXTRADITION — Continued. 
specified in the demand for his surrender. The national honor also requires that gooq 
faith shall be kept with the country which surrendered him, (4.) The circumstancy 
that the party was convicted of inflicting cruel and unusual punishment on the same 
evidence which was produced before the committing magistrate in England, in thy 
extradition proceedings for murder, does not change the principle. — Ibid. 

FACTOR, see PLEDGE. 


FALSE IMPRISONMENT, see ARREST. 


FEDERAL JURISDICTION. —[Receiver]— Appointment by Federal court ot 
receiver under State statute. — When, under the statute of Georgia, it is right to 
appoint a receiver, the equity courts of the United States may administer and enforce 


that right, where they have jurisdiction. — Jaffrey v. Brown, U. 8. Cir. Ct. 8S. D. Ga., W, 
D., 29 Fed. Rep. 476. 


FEDERAL AND STATE JURISDICTION. — (Statutes — Interpretation] —In- 
terpretation of State statute by State tribunal binding upon Federal tri. 
bunals. — The Illinois Supreme Court having at one time heid that the terms “ towns” 
and “villages” are used synonymously in tlie laws of [linoic, our having afterwards, 
in a suit relating to cettain bonds, construed the word “ village ” in the statute referred 
to as excluding “towns,” held, that neither decisien wes bipdim¢g upon the Federal 
Supreme Court in a suit upon bonds issued pricr to either Cecision, and which were the 


same bonds in controversy in the latter suit.— Town of E:deld v, Jordan, Sup. Ct. U, 
S., 7 Sup. Ct. Rep. 358. 


2.—. —. —. Interpretation of the words “subscriptions” and “ dona- 
tions’’ by Supreme Court of Illinois fellowed.—The provision of the Illinois 
constitution of 1870 forbidding any municipality to subscribe to the stock of, or to make 
a donation in aid of, any private corporation, except in the case of “ subscriptions ” pre- 
viously voted under existing laws, having been construed by several! decisions of the IIli- 
nois Supreme Court, as including, under the word “ subcriptions” in the excepting 
clause, “ donations,” held, that the Federal Supreme Court would follow such decisions, 


although it had previously construed the provision differently. —Town of Enfield v. 
Jordan, Sup. Ct. U. S., 7 Sup. Ct. Rep. 358. 


38.—. [Commercial paper— Non residents—Lis Pendens] — State laws or 
decisions as to effect of pending suits on commercial paper not binding on 
Federal tribunals.— The application of the rule recognized in the Federal Supreme 
Court, protecting purchasers of negotiable paper before maturity against pending suits 
calling in question the validity of the paper, cannot be affected by State laws or decis- 


ions, when the rights of persons not residing and not being in the State are involved. — 
Ibid. 


4.—. [Receivers]— Power of court to direct sale of property in hands of 

receiver of State court.— When a receiver is in possession of property pending a 
suit involving the right to its possession merely, as in a suit to redeem from a mortgage, 
the court is of opinion that a mere sale of such property on the process of another 
court is not an interference with such possession; but, in deference to the dicta of Mr. 
Justice Nelson in Wiswall v. Simpson, 14 How. 52, to the contrary, it declines to direct 
such sale. — Hickox v. Holliday, U. 8. Cir. Ct. D. Oregon, 29 Fed. Rep. 226. 


6. ——-. [Marshal of U. S.— Replevin] —Replevin in State court for goods held 
by U.S. marshal under attachment. — Notwithstanding the rule that, when prop- 
erty is in the hands of a United States marshal under a writ of attachment issued from 
a Federal court, his custody thereof cannot be interfered with by a sheriff acting under 
authority of process issuing from a State court, an action of replevin may be maintained 
in a State court against a United States marshal for goods so attached by him, when the 
pleadings show that consent of the Federal court to proceed in the premises against its 
marshal was first obtained. Smith v. Bauer, Sup. Ct. Col., 12 Pac. Rep. 397. 


6&.—. —. [Pleading] — Allegation in complaint of consent of Federal court, 
when sufficient.— An objection taken to an allegation in a complaint of consent 


obtained from a Federal court to proceed against its marshal in a State court for the 
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FEDERAL AND STATE JURISDICTION — Continued. 
recovery of goods attached by him under process issuing from the Tederal court, 
because it does not show that the consent referred to covered the particular suit in 
question, and the tribunal in which it is brought does not raise a jurisdictional question, 

but one of comity between courts of concurrent jurisdiction, and such objection, taken 

after trial and verdict, comes too late. — Ibid. 


—. See EXTRADITION. 


—. See CONSTITUTIONAL Law, 3, 


FIRE INSURANCE — [Agency — Waiver] — Waiver by agent of a condition in 
the policy. — A condition avoiding a policy of insurance, if petroleum or any product 
thereof be stored on the premises, will be d d to have been waived by a statement | 
of the company’s agent that the small amount kept by the insured would make no 
difference, and by the acceptance of the premium by the company. —Kruger v. The 
Western Fire and Marine Ins. Co., Sup. Ct. Cal., 1 Railw. & Corp. L. J. 242. 


2—. —. [Renewals] — Renewals carry waiver.—A renewal or renewals of the 
policy will be deemed to carry the same waiver of the condition as the original 
policy. — Ibid, 


3,—. Construction of “lightning” clause in policy. — Attached to a policy 
insuring against loss by fire, a number of horses “all contained in” assured’s barn at 
a certain place, was a“ lightning clause,” as follows: “It is hereby specially agreed 
that this contract insures against any loss or damage caused by lightning to the prop- 
erty insured, not exceeding the sum insured, nor the interest of the assured in the 
property, and subject in all other respects to the terms and conditions of the policy 
hereby referred to,” etc. A brood-mare belonging to the assured was killed by light- 
ning while pasturing on a field of his farm. Held, that he was entitled to recover the 
loss sustained thereby. — Haws v. Fire Association of Philadelphia, Sup. Ct. Penn.,7 
Atl. Rep. 159. 


4. —. [Goods on Storage — Double insurance — Contribution] — Circumstances 
under which there is no double insurance or right of contribution. — Where a 
policy of fire insurance, by its terms, limits the company’s liability to the loss affecting 
the interest of the assured, not to exceed the sum agreed on as the amount of the policy, 
and not to exceed the interest of the assured, and also provides that “‘ goods on storage 
must be separately and specifically insured,” and the depositors of goods on storage 
had specifically and separately insured their own goods; in an action by the assured 
warehouseman for the benefit of owners of merchandise on storage; held, that the 
company is not responsibie for goods on storage in which the assured had no interest, 
and there could be no contribution, there being no double insurance. — Home Ins, Co. 
v. Gwathmay, Sup. Ct. App. Va., 1 So. Rep. 209. 


FORCIBLE ENTRY AND DETAINER.—(Railroad—Mansf. Dig. Ark., sec. 3347] 
Railroad the subject of forcible entry and detainer under Arkansas stat- 
ute.—A railroad track is “lands, tenements, or other possession” within section 3347, 
Mansf. Dig. Ark., providing that, “if any person shalt enter into or upon any lands, 
tenements, or other possessions, and detain or hold the same with force, * * * every 
person so offending shall be deemed guilty of a forcible entry and detainer, * * *" 
80 as to make one entering and holding the same with force guilty of forcible entry and 
detainer.— Iron Mountain & H. R. Co. v. Johnson, Sup. Ct. U. S.,7 Sup. Ct. Rep. 339. 


FORECLOSURE, see RAILWAY COMPANIES, 4-6; PARTIES. 

FOREIGN CORPORATIONS, see CORPORATIONS, 10; PRIVATE INTERNATIONAL Law. 
FOREIGN EXTRADITION, see CRIMINAL PROCEDURE, 2; EXTRADITION. 
FOREIGN LAW, see PRIVATE INTERNATIONAL Law, 3. 

FORFEITURE, see CORPORATIONS. 

FORMER JUDGMENT, see REs ADJupicara, 2. 

FOURTEENTH AMENDMENT, see ConsTITUTIONAL Law, 13. 
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FRAUD, see BILLS AND NOTES, 14; CORPORATIONS, 11; INFANCY. 


FRAUDULENT CONVEY ANCES.—([Chattel mortgage — Stock in trade] — Mort- 

gaging the stock in trade with mortgager in possession, when fraudulent 
as to creditors. —In August, 1884, ., a merchant, mortgaged to defendant bank, to 
secure the payment of three notes due in September, October, and November for $3,500, 
his goods then in stock, and that might thereafter be added thereto, together with the 
furniture and fixtures, and all notes, book accounts, and evidences of indebtedness 
owned by P. The mortgage, by its terms, permitted P. to sell the property in the usual 
course of trade. It was delivered to the vank at the time of its exceution, but not 
recorded till March, 1885, seven months after. The notes were not paid when due. In 
September, 1884, P. purchased of plaintiff, on credit, goods of the value of $3,704.56, which 
were added to the mortgaged stock. Plaintiff, at the time of the sale, was ignorant of 
the mortgage, and made the Sale in the belief that the stock was unincumbered. The 
bank had a $5,000 mortgage on P.’s homestead, which was exempt from execution. It 
applied $2,000 deposited with it by P., proceeds of the sale of this stock of goods, in part 
payment of this mortgage. Plaintiff recovered judgment against P. for his claim, 
attached the goods, and sued to set aside the mortgage. Held, that the chattel mort- 
gage was void as against plaintiff, because it, and the transactions under it, operated as 


a fraud on him. —Lyon v. Council Bluffs Sav. Bank, U. S. Cir. Ct. S. D. lowa, W. D., 29 
Fed. Rep. 566. 


2.—. [Resulting trust — Husband and wife] — Conveyance by husband to wife, 

when not voluntary or fraudulent as to creditors. — Where a husband, without 
the knowledge or consent of his wife, took a conveyance in his own name of land, the 
consideration of which had been paid out of money received by the wife from a former 
husband for herself and her children, and a mortgage was placed upon the property to 
secure a loan made by the husband, the proceeds of which were applied to improve- 
ments upon the property; a conveyance by the husband to the wife will not be set aside 
as a voluntary or fraudulent conveyance at the suit of creditors of the husband. Where 
property alleged to have been fraudulently conveyed is by force of the law as effectually 
beyond the reach of creditors before, as it is after, such conveyance, a deed made with 
the intention of vesting the title irreclaimably in another, even though it be voluntary, 
is not fraudulent as to creditors. — Taylor v. Duesterberg, Sup. Ct. Ind., 7 West. Rep. 355. 


—. See ASSIGNMENT FOR CREDITORS, 2. 


FRAUDULENT REPRESENTATION; see LIFE INSURANCE. 
GAMING, see Conrracts. 


——. See EMINENT DOMAIN, 2. 


GOODS ON STORAGE, see FIRE INSURANCE, 4, 


GAS COMPANIES. — [Natural gas — Municipal corporations] — Reasonableness 

of municipal regulations for laying gas pipes and lines under Pennsylvania 
statute. — Under the Pennsylvania act of May 29, 1885 (P. L. 29), natural gas companies 
are invested with the right of eminent domain, and all other powers and privileges 
necessary to the convenient and successful prosecution of their business. Such com- 
panies are subject, also, to the assent of the city councils to the laying of their pipes and 
lines, and to such regulations as the councils may adopt. When councils have given 
their assent, the regulations they are authorized to adopt are such only as relate to the 
manner of laying pipes, altering, inspecting, and repairing the same, and the character 
thereof with respect to safety and public convenience; and these regulations must also 


be reasonable, and not in conflict with any of the provisions of the act. — Appeal of City 
of Pittsburg, Sup. Ct. Penn., 7 Atl. Rep. 778. 


HABEAS OCORPUS.—[Res judicata]—Conclusiveness of order refusing dis- 

charge, — Where an order of a court of competent jurisdiction has been made, denying 
the application of a prisoner for a discharge on the ground that he had been confined 
for two or more continuous terms without a trial, such order and judgment cannot be 
collaterally attacked by habeas corpus proceedings, and it will be presumed that the 
court heard evidence bringing the matter within the statutory exceptions justifying the 
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HABEAS CORPUS — Continued. 


refusal of the application for discharge. — McGuire v. Wallace, Sup. Ct. Ind., 10 N. East 
Rep. 111. 


2.—. (Supreme Court of U. 8S.]—When Supreme Court of U. S. will repeal 
jurisdiction and leave it to Circuit Court. — Since, under act of Congress of March 
3, 1885, an appeal lies to this court from the judgments of the United States Circuit Courts 
in habeas corpus cases, the United States Supreme Court will not issue such a writ in 
cases where it may as well be done in the proper Circuit Court, if there are no special 
circumstances in the cases making direct action by said court necessary or expedient. — 
Ex parte Mirzan, Sup. Ct. U. S., 7 Sup. Ct. Rep. 341. 


—, See CUSTODY OF CHILDREN. 
HARBORS, see COLLISION OF VESSELS, 6. 
HIGHWAYS, see TELEPHONE COMPANIES, 2. 


HUSBAND AND WIFE. — (Shares of stock] — Reduction to possession by hus- 
band of wife’s stock — Certificates, not necessary.— No reduction to possession 
by the husband was necessary where the certificate for the shares was originally issued 
in his name, and he was accepted by the bank as the owner of the stock, although the 
original certificate remained in the possession of the wife; or where he exercised abso- 
lute control over it, and took in his own name a second certificate in the new bank, 
which latter certificate never passed into the hands of his wife. — Cummings v. Cum- 
mings, Sup. Jud. Ct. Mass., 5 N. Eng. Rep. 491. 


2—. —. Evidence of intent to reduce to possession. — If the husband knew that 
his wife had the old certificate, this fact, together with the fact that he indemnified the 
bank on the issue of the new certificate, manifested his intention to reduce the shares to 
his own possession; and this is strengthened by the fact that he acted as owner of the 
stock in his relation with the bank, reserving the income and using it for his own pur- 
poses without objection from his wife and finally disposed of the shares by will. — Ibid. 


3—. ——. Husband not trustee for wife in respect of her choses reduced to 
possession. — The fact that he gave his wife a written acknowledgment that the shares 
were purchased with her money, and that he agreed to transfer them to her heirs and 
executors, cannot make him her trustee, there being no consideration for it; he having 
already reduced the property to his own possession. Even if it was a trust, it was not 
for her personally, and by his will he had effected the purpose of the trust by transfer- 
ring the shares to her only child. It is for the Probate Court exclusively, in the first 
instance, to determine for what the executor shall account, and, if there are others who 
should account to the estate, to determine whether the executor has failed in duty in 
neglecting to compel them to do so; and in a proper case to grant leave to sue on the 

executor’s bond. — Ibid. 


4,——. |Separate estate] — Not created in profits of boarding house, — A married 
woman conducted a boarding house in a building owned by the husband, or under his 
control, the personal property used in the business also belonging to him. With the 
profits of that business the wife purchased a piano, and the husband’s creditors 
attempting to subject it t» his debts, she claims it as her separate estate. Held, that 
the husband’s creditors 1.ay subject the property. A separate estate in the profits of 
such a business cannot be created merely by the consent of the husband, to the preju- 
dice of his creditors. —Corum v. Catlettsburg Nat. Bank, Sup. Ct. Ky., 8 Ky. L. Rep. 685. 


5.——. [Suretyship] — When contract of wife not one of suretyship. — Where the 
wife contracted, received and applied a loan for the benefit of her real estate, for which 
she pledged her scparate estate for security by way of mortgage, in which her husband 
joined, the fact that her husband also gave his note as evidence of the debt and as addi- 
tional security will not make her contract one of suretyship. The true relation which 
the parties sustained to the transaction may be proved for the purpose of determining 
who received the consideration. —Juchert v. Johnson, Sup. Ct. Ind., 6 W. Rep. 880. 


6.—. [Judgment— Estoppel]— Wife, when bound by judgment against hus- 
band. — Under special circumstances a wife was held bound by a judgment against 
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HUSBAND AND WIFE-—Continued. 
her husband, on the ground that she was a real though not a nominal party to the lit. 
gation, —Stanford v. Lyon, Ct. Err. & App. N. J.,5 Cent. Rep. 838. 


—. See CONSTITUTIONAL LAW, 19; FRAUDULENT CONVEYANCE. 
HYPOTHETICAL QUESTIONS, see MurpEr. 

ILLEGAL VOTING, see ELECTIONS; INDICTMENT. 
IMPLIED see PIYSICIAN AND SURGEON. 


INDICTMENT. —(Illeral voting]— Erroneous statement of date — When 
cured,— Where an indictment charges that the offense of illegal voting was com- 
mitted on the fourth day of November, 1836, which was three days after the return 
of the indictment, but immodiately following that statement it is alleged, “ the same 
being the day upon which the general clection was then «1 i there being held in said 
State * * * forthe election of governor, * * * cs was then anu there required 
and authorized by law,” thc latter statement shows thc offense to have been committed 
in the past, fixes the date thereof and .s sufficient, under Rey. Stat. 1881, sec. 1756, — 
State ». Patterson, Sup, Ct. Tud., 7 West. Rep. 410. 


INFANCY. — [Fraud] — Liability for obtaining property by fraudulently repre- 
senting himself to b- of age. — Where an infant fraudulently und falsely represents 
that he is of full age and obtains the possession of personal property thereby, he is 
liable to an action ex delicto for the injury resulting from his tort. — Rice v. Boyer, Sup, 
Ct. Ind., 7 West. Rep. 68. 


INFRINGEMENT, see PATENTS FOR INVENTIONS. 


INJUNCTION. —[Public Office]— Injunction not granted to determine title to 
public office. — Where the constitution of the State provides that “ returns of every 
election for governor and lieutenant-governor shall be sealed up and transmitted to 
the seat of government directed to the Speaker of the House of Representatives, who 
shall open «») | publish then in both Houses of the General \sse nbly,”’ and Rev. Stat. 
1881, sec, 4/-., requires ench clerk of the Circuit Court to make out two certified state- 
ments of the number of votes each candidate has received, “ une of which shall be 
transmitted to the Speaker of the House of Representatives of the next General 
Assembly, by his Senator or Representative, who shall deliver the same to the Speaker 
on or before the second day of the session, and the other certified statement shall be 
transmitted |.y mail to Incianapolis, directed to said Speaker and to the care of the 
Secretary of State, |. who... the same shall be delivered t» the Speaker on or before the 
second day of the session,” — courts cannot entertain jurisdiction of a bill to enjoin the 
Secretary of state from delivering the sealed packages in his possession, so received 
from the clerks of the Circuit Court, to the Speaker of the House of Representatives. — 
Smith v. Myers, Sup. Ct. Ind., 7 West. Rep. 90. 


—. See MUNICIPAL CORPORATIONS; INSURANCE; TELEPHONE COMPANIES. 
INNOCENT PURCHASER, see WAREHOUSEMEN, 
IN PERSONAM, see AcTIons. 
IN REM, see Actions. 
INQUIRY, see NOTICE. 
INSANITY, see PARENT AND CHILD. 
INSOLVENCY, see CORPORATIONS, 9. 


INSTRUCTIONS. — (Law and fact — Error without prejudice] — When submis- 
sion of question of law to jury not reversible error.— The submission of a 
question of law to the jury is no grouud of exception if they decide it aright. — Minne- 
apolis & St. L. Ry. Co. v. Columbus Rolling Mill Co., Sup. Ct. U. 8., 7 Sup. Ct. Rep. 168. 


——. See BILL oF EXCEPTIONS; TRIAL, 2. 


ie 
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INSURANCE. — [Azency] —Invalidity of clause in policy that agent of com- 
pany is to be agent of assurer.— A condition in the policy of a foreign insurance 
company doing business in this State —that “ it is a part of this contract that any person 
other than the assured who may have procured this insurance to be taken by the com- 
pany shall be deemed to be the agent of the assured named in the policy, and not of 
this company under any circumstance whatever, or in any transaction relating to this 
insurance,” —is absolutely null and void, as applying to an agent, when by the terms of 
the policy its validity and binding force were made to depend upon the counter-signa- 
ture of such agent.—North British, etc., Insurance Co. v. Crutchfield, Sup. Ct. Ind., 7 
West. Rep. 85. 


—. See FIRE INSURANCE; LIFE INSURANCE. 


INTERNATIONAL LAW. -—[Treaties] —Jurisdiction of United States over a 
murder committed on board a Belgian vessel moored toa dock in a port of 
the United States.— Article 11 of the convention between the United States and 
Belgium, relating to consular officers, concluded March 9, 1880, provides that consuls 
“shall have exclusive charge of the internal order of the morchant vessels of their 
nation, and shall alone take cognizance of all differences which may arise, either at sea 
or in port, between the captains, officers, and crews, without exception, particularly 
with reference to the adjustment of wages and the execution of contracts. The local 
authorities shall not interfere except when the disorder that has arisen is of such a 
nature as to disturb tranquility and public order on shore, or in the port.” Held, that, 
under this provision, the local authorities are not deprived of jurisdiction of a homicide 
committed on board of a Belgian steamship, moored to the dock in a port of the United 
States, arising out of an affray between two Belgians, both belonging to the crew of the 
vessel, although it occurred below deck, and was only witnessed by other members of 
the crew. — Mali v. Keeper of the Common Jail, Sup. Ct. U. S., 7 Sup. Ct. Rep. 385. 


INTERPRETATION, see CONSTITUTIONAL LAw, 10; CoRPORATIONS, 12; DIVORCE; 
FEDERAL AND STATE JURISDICTION, 1,2; PRIVATE INTERNATIONAL LAW, 3. 


INTERSTATE COMMERCE, see CONSTITUTIONAL Law, 4. 


INTOXICATING LIQUORS. — [Commercial travelers} — Liability of non-resi- 
dent commercial travelers under Connecticut statute for taking orders 
for the sale of intoxicating liquors. — Under Acts Conn. 1882, p. 185, pt. 6, sec. 1, 
imposing a fine upon “ any person who, without a license therefor, shall, by sample, by 
soliciting or procuring orders, or otherwise, sell’ intoxicating liquors, a commercial 
traveler for a firm in another State, who merely takes an order from a dealer in Connecti- ° 
cut, and forwards it to his firm, who deliver the liquor in their State, is guilty of an 
offense. Park, C. J., and Granger, J., dissenting. — State v. Ascher, Sup. Ct. Errors 
Conn.,7 Atl. Rep. 822. 


—. See CONSTITUTIONAL LAW, 5; JURIES. 
INNOCENT PURCHASER, see MUNICIPAL BonDs. 


JUDGMENT. — [Jurisdiction — Void judgment] — Personal judgment against 
non-resident not served with process, void. — The courts of a State have no juris- 
diction over the persons of non-residents; and if judgment for costs is rendered in an 
action of trespass to try title to lands aguinst a defendant who was a non-resident, and 
who was not personally served with process, and did not appear, a sale of other lands of 
defendant to satisfy the judgment is void. — Freeman v. Alderson, Sup, Ct. U. S.,7 Sup. 
Ct. Rep, 165. 


—. See ESTOPPEL; HUSBAND AND WIFE, 6. 


JURIES. — [Intoxicating liquors] —Challenge for prejudice against testimony 
of person engaged in liquor selling.— Where one duly licensed to sell intoxicating 
liquors was prosecuted under Rev. Stat., sec. 2098, for selling such liquor on Sunday, to 
be drunk as a beverage, and to a person called as a juror, and being examined as to 
his qualifications, one of the defendant’s attorneys propounded this question: “I will 
ask you to state whether, if the defendant were to testify in his own behalf in this 
cause, you would allow less weight and credit to his evidence in his own behalf than 
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JURIES — Continued. 
you would if he were not engaged in the business of selling liquor ?”’ and the ahswer 


was, “I think I should,” a challenge for cause should have been sustained. Stoots y, 
State, Sup. Ct. Ind., 6 West. Rep. 888. 


—. See CRIMINAL PROCEDURE. 
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JURISDICTION, see CRIMINAL PROCEDURE; JUDGMENT; TAXATION. 
KIDNAPING, see EXTRADITION, 2, 3. 

LAND GRANT, see CorPORATIONS, 5. 

LAW AND FACT, see INSTRUCTIONS. 


LICENSE. — [Revocation] — License to pass over land.—A license to pass over 
does not convey any title to the land, and where a mere license is relied on it must 
appear that there was a consideration paid for it, or it will be deemed revocable at the 
will of the person granting it. — Parish v. Caspare, Sup. Ct. Ind., 7 West. Rep. 369, 


—. See EASEMENT. 
LICENSE BY CITY, see NUISANCE, 3. 


LIEN — (Equitable — Waiver] — Lien arising from payment of duties by as- 
signee, when not waived or lost.—If the plaintiffs and their agents knew or 
believed that defendant in good faith claimed the goods as consignee of a supposed 
owner other than themselves, and, intending to claim the goods, stood by and permitted 
him to pay the duties without disclosing their claim, with intention of replevying the 
goods after the duties were paid, defendant was equitably entitled to have the amount 
of the duties paid by him before plaintiffs were entitled to their possession, and he 
thereby acquired an equitable title upon the goods, which has not been waived or 
lost. — Fowler v. Parsons, Sup. Jud. Ct. Mass., 3 N. Eng. Rep. 445. 


2, —. [Negligence]— Not implied in case of neglect of duty by license — Lien 
on duty paid.—The general ruie is that no lien can be implied in favor of a person 
who acts adversely to the rights of the owner of the property; but where each party 
contends that the other neglected to speak when it was his duty to speak, whereby the 
other was intentionally misled into doing or omitting to do what otherwise he would 
not have done or omitted, the equitable principles of estoppel are enforced in actions 
at law, when they go to the whole action. Hence, where the defendant asserted alien 
on the property for duties paid by him, without notifying the real owner of his claim, 
and the owner brought replevin for the possession of the goods before he was entitled 
to such possession by payment of duties due to the government on their importation 
for consumption, or a tender of the amount of such duties, both parties are subject 


to the principles of equitable estoppel. — Fowler v. Parsons, Sup, Jud. Ct. Mass.,3 N. 
Eng. Rep. 445. 


LIFE INSURANCE. — [Fraudulent repr tations] — Effect of one answer to 
several questions. — An application for life insurance contained the following ques- 
tion: “ (28) Has any application been made to this or any other company for assurance 
on the life of the party? If so, with what result? What amounts are now assured on 
the life of the party, and in what companies? If already insured in this company, state 
the No. of policy.” The answer was: “$10,000 Equitable Life Assurance Society.” 
Held, that the answer only purported to be an answer to the third of the four questions, 
and that, as that was answered truly, and the company chose to issue a policy without 
requiring the others to be answered, it was no defense, in an action on the policy, that 
the insured had made other applications for insurance, which had been refused, even 
though the omission to state this was intentional. — Phenix Mut. Life Ins. Co. v. 
Raddin, Sup. Ct, U. S.,7 Sup. Ct. Rep. 500. 


2.—. [Waiver]— Acceptance of premium after notice of change in habits of 
assured.—If insurers accept payment of a premium after they have notice of a 
change in the habits of the assured which, by the terms of the policy, would cause a 
forfeiture, they thereby waive the forfeiture. — Ibid. 


LIGHT AND ATR, see EASEMENT, 13. 


oan 
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LIS PENDENS. —[Notes — Negotiable paper] — Action on negotiable paper not 
yetdue.—The pendency of a suit relating to the validity of negotiable paper not 
yet due is not constructive notice to subsequent holders thereof before maturity. — 
Town of Enfield v. Jordan, Sup. Ct. U. 8.,7 Sup. Ct Rep. 358. 


—. See FEDERAL AND STATE JURISDICTION, 3. 
LIVE STOCK, see RaAILWwAy COMPANIES, 2. 
LOTTERIES, see ConstiTuTIONAL Law, 10. 


MALICIOUS PROSECUTION. —([Probable cause}—Judgment, although re- 
versed, sufficient evidence of probable cause. — The judgment of the court ina 
former action in favor of the plaintiff therein is, although reversed, sufficient evidence 
of probable cause to defeat a subsequent action for a malicious prosecution. The judg- 
ment of a court, although afterwards reversed, is sufficient evidence of probable cause 
for the suit to prevent the maintenance of an action for malicious prosecution on 
account thereof, brought by the B. Company against the A. Company in the State courts; 
and that the fact that, before the beginning of the suit in the United States Circuit Court, 
the State courts had decided against the A. Company in a suit brought by it against the 
city of New Orleans, to restrain the city from proceeding under the new constitutional 
provisions, did not alter the case. — Crescent City, etc., Co. v. Butchers’ etc., Co., 
Sup. Ct. U. S., 7 Sup. Ct. Rep, 472. 


MANDAMUS. — [Benefit societies — Members] — Mandamus does not lie to 
restore expelled member. — Mandamus will not lie to compel the officers of a benefit 
society to restore an expelled member. — Schmidt v. Abraham Lincoln Lodge, Ct. App. 
Ky., 8 Ky. L Rep. 655. 


—. See CORPORATIONS, 17; RAILWAY COMPANIES. 


MARITIME LAW.—Legal character of vessel how determined. — The legal char- 
acter of a vessel is to be determined by reference to the statutes and the ship’s papers. — 
Chase v. Belden, Ct. App. N. Y., 5 Cent. Rep. 913. 


—. See VESSELS. 
MARKET, see NUISANCE, 3. 
MARSHALING, see ASSIGNMENT FOR CREDITORS, 5. 


MARSHAL OF U. S., see FEDERAL AND STATE JURISDICTION, 5. 


MASTER AND SERVANT. -— [Wages— Assault and battery] — Assault with- 
out a battery as an excuse for quitting service. — An assault without a battery 
may or may not be a sufficient justification for a servant in leaving his master’s service; 
but when a master, without any provocation, commits an assault upon bis servant, and 
thereby causes him to fear injury, it is a justification.— Bishop v. Ranney, Sup. Ct. Vt., 
7 Atl. Rep. 820. 


MEMBERS, see MANDAMUS. 


MONEY HAD AND RECEIVED. — [Creditors — Stockholders] — Sale by one 
stockholder to another of fraudulent stock. — An action for money had and 
received cannot be maintained by one stockholder against others for money paid by 
him for stock which he was induced to purchase by the alleged fraud of one of them, 
although the attempted organization of the company was invalid. — Perry v. Hale, Sup. 
Jud. Ct. Mass., 10 N. East. Rep. 174. 


MONOPOLIES, see CONSTITUTIONAL Law, 7, 10. 


MUNICIPAL BONDS. — [Innocent Purchaser — Notice] —If invalid on their 
face under act under which i d, not dered valid under another act. — 
Where township bonds, in the hands of bona fide purchasers for value, are invalid on 
their face under the act under which they were issued, they will not be declared valid 
under another act under which they might have been issued, when, if so issued, they 
would have been valid on their face, but the act was not complied with, and they would 
have been invalid under it, in fact. The purchaser, having had notice of the invalidity 
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MUNICIPAL BONDS — Continued. 
of the bonds, cannot maintain their validity under an act to which they do not refer, as 
valid on their face under such act, if such act was not complied with, and the bonds 
were actually invalid under it. Where the recitals in township bonds show that they 
were issued under an act under which the auditor had no authority to register them, 
and certify that they were regularly and legally issued, a recital of such registration 
and certificate, although conclusive, when authorized, upon the facts (as when the 
bonds are held by bona jide purchasers), will, in such case, be ineffectual to make valid 
such bonds under a general act to which they do not refer, and under which, in fact, 
they were not issued. —Crow v. Township of Oxford, Sup. Ct. U. 8., 7 Sup. Ct. Rep. 180, 


2.—. [Railway companies] — Railway aid bond under Illinois act of February 
24, 1869, sec. 10 — Village includes towns.— The term “ village,” in section 10 
of Illinois act of February 24, 1869, amending the charter of the Illinois Southeastern 
Railway Company, authorizing “ any village, city, county or township ” along the route 
of the railway to subscribe to the stock of the company, or make donations to it, and to 
issue bonds for such subscriptions or donations, includes “‘ towns,”’ and the bonds of an 
incorporated town issued thereunder are valid.— Town of Enfield v. Jordan, Sup. Ct. 
U. S., 7 Sup. Ct. Rep. 358. 


—. See BILLS AND NOTES, 2; NOTICE. 


MUNICIPAL CORPORATIONS. — [Injunction] — Against selling or devoting 
to private use property dedicated for a public purpose, — The city may control 
and regulate the use, where land is dedicated by the proprietors to public use, but it 
has no right to sell the property and devote it to private use, and thereby destroy the 
trust created for the benefit of the public, nor could it lease the same unconditionally 
for a term of years for the prosecution of private business. The proposed sale of the 
property and division of the proceeds between itself and the heirs of the original pro- 
prietors is a flagrant abuse of the trust reposed in it, and without any warrant or 
authority of law.—Cummings v. St. Louis, Sup. Ct. Mo., 7 West. Rep. 274. 


—. See CONSTITUTIONAL LAW, 7; GAS COMPANIES. 


MURDER. — (Expert testimony] — Hypothetical questions properly allowed. — 
In a prosecution for the murder of an infant child, upon a hypothetical statement of 
the condition of the body of the child the morning after its death, and also on a post 
mortem examination made four days after its burial, the questions propounded to a 
physician, examined as an expert: ‘‘ What, in your opinion, caused the death of the 
child?” and, “In your opinion is there any disease which would produce death, accom- 
panied by the conditions stated in the hypothetical case, in an infant healthy and all 
right in every respect at birth?’’-- were properly allowed and answers thereto were 
properly admitted in evidence,— People v. Foley, Sup. Ct. Mich., 7 West. Rep. 344. 


2.—. —. Evidence of commission of another homicide at same time and 
place. — Where the deceased was a twin, and both children lay in the same crib in 
defendant’s room, and both died on the same night and were found dead in the same 
place in which they had been placed in the evening, and at the same time, and upon 
both were the same marks of violence, which in the opinion of the physician produced 
death; and, so far as the statements, acts and feelings of the respondent is concerned, 
he had the same motive for killing the one as the other of the children; there can be 
no question of the competency of testimeny tending to show that the smaller infant 
was killed on the same occasion, and it was part of the same transaction, and that the 
circumstances of such killing were the same; and evidence of such circumstances was 
properly admitted. — Jbid. 


3.—-. [Evidence — Relevancy]— Statements tending to show inducement or 
motive. — Statements made and language used by the respondent, tending to show his 
motives and inducement in putting them away, were all petent evid in the 
case. — Ibid. 


4. —. [Evidence—Res Geste]—Statement of wife in presence of husband 
admissible. — Statements of defendant’s wife, made in his presence, in regard to the 
manner of their death, which appeared necessary to a full understanding of what was 
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MURDER — Continued. 
said by defendant, were admis-ible; in such cases the rule that the wife cannot testify 
against the husband is not encroached, where the wife was not sworn in the case, and 
the facts inquired into were a part of the res geste. — Ibid. 


5. —. [Circumstantial evidence] — Rule to be adopted. — Circumstantial evidence 
is sufficient, and is often more convincing, of the existence of a fact, than the positive 
evidence of a witness, who may be mistaken, whereas a concatenation of many circum- 
stances, made out by different witnesses, can seldom fail to elicit the truth. But those 
circumstances should be strong; each should tend to throw light upon the other; and 
the result of the whole should be to leave no doubt that the offense has been committed, 
and that the accused and no other could have committed it. — Ibid. 


6.——. [Poison — Evidence] — Evidence to show the relation between deceased 
and accused admissible — On the trial of a defendant for the murder of his wife, by 
by poison, where the evidence shows that she came to her death by poison sent to her - 
by him, and the question is whether it was sent innocently or for the purpose of taking 
her life, evidence to show the relation between the defendant and his wife, prior and up 
to the time when she took the poison, is competent. Evidence on such trial that defend- 
ant was at times very profane to his wife and frequently made threats in a profane way 
that he was going to leave home, that the last threat was made about three weeks before 
her death, and that when appealed to by his mother-in-law not to leave or it would 
break her heart, he replied that she, the mother-in-law, would have more than that to 
break her heart, is admissible. —McMeen v. Commonwealth, Sup. Ct. Penn., 5 Cent. 
Rep. 887. 


MUTUAL BENEFIT SOCIETIES.— [Assessments — Burden of proof] — Society 
must show assessment made in conformity with charter.— When a benefit society 
relies upon the failure of any member to pay his assessment as a forfeiture of his mem- 
bership and benefits under its ch»rter, it must show affirmatively that the assessment 
was made in the manner pointed out by the charter. In this case, appellant, resisting 
the recovery of death benefits because of non-payment of assessments, should have 
alleged facts showing that the unpaid assessments were made by the Board of Directors, 
or by an executive committee appointed by them, as provided by its charter.—The 
American Mutual Aid Society v. Helburn, Ct. App. Ky., 8 Ky. L. Rep. 627. 


2.—. [By-laws] — Designation of beneficiary contrary to by-laws, invalid. — 
The last designation made by the member of a mutual aid association, that the money 
to which he should be entitled shall go to his estate, is invalid, under a by-law of the 
association which provides that only if there be “no widow, child, mother, or father, 
then to bis executor or administrator.” A member of a mutual aid association cannot, 
by his will, designate persons or purposes to which the aid derived from his membership 
shall be appropriated, outside of what the statutes allow. — Daniels v. Pratt, Sup. Jud. 
Ct. Mass., 3 N. Eng. Rep. 480. ; 


3.——. ——. [Will] — Designation cannot be made by will. — No designation what- 
ever can be made by will; it must be made to the association in his lifetime, and must 
be approved by the directors. — /bid. 


4.—. ——. [Executors and administrators] — Duty of executor where benefit 
fund has been voluntarily paid to him.— Where the fund has been voluntarily 
paid over to the executor of the deceased member, he may distribute it to such persons 
as may be legally entitled thereto, under the by-laws of the association, or to such per- 
sons as under the statutes may legally be beneficiaries; and where there is no widow, 
child, mother, or father left surviving, the residue of the fund should be distributed in 
accordance with the rules established by the Statute of Distribution. — bid. 


5} ——- —. LAdoption] — Status of adopted childin respect of benefit. — Whether 
the by iaws of the association melucde an adopted child as a beneficiary is open to doubt; 
and where such chi-d receives (rom the executor an amount of money paid to her, and 
she thereupon executes an instrument releasing all claim against the estate, such 
release is binding and excludes ber from further distribution. — Ibid, 
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MUTUAL BENEFIT SOCIETIES — Continued. 

6. ——. —. When beneficiary cannot be designated by will.— Where the by-laws 
of a mutual benefit association provide that the designation of the beneficiary of a 
member shall be made during the lifetime of the member and be approved by the 
directors, adesignation by will is not a valid designation. — Daniels v. Pratt, Sup. Jud. 
Ct. Mass., 10 N. East. Rep. 166. 


7.—. —. Money paid to personal representative of deceased held for rela- 
tives, and not general estate.— Where the by-laws of a Massachusetts mutual 
benefit association provide that when a member dies leaving no widow, child, mother or 
father, payment shal! be made to his executor, etc., the executor of a member, deceased 
testate, holds the fund, not as general assets of the estate or for disposition according 
to the will, but for distribution according to the rules established by the statute of dis- 
tribution; the laws of Massachusetts regulating such corporations limiting beneficiaries 
to relatives of the members. — Daniels v. Pratt, Sup. Jud. Ct. Mass., 10 N. East. Rep, 
166. 


8. ——. [Expulsion of members| — Remedy of expelled members in the courts. — 
Where a benefit society has provided the method for the expulsion of its members, the 
courts will not undertake to supervise its action by determining that its judgment of 
expulsion in a particular case was not in accordance with its by-laws, or was for causes 
that had no foundation in fact; but where the expelled memher has appealed to a 
higher tribunal within the order, as provided by its rules, and that tribunal has reversed 
the decision of the inferior tribunal, and ordered it to restore the expelled member to 
all the privileges of the order, he will be treated by the courts as a member where his 
right to share in the funds of the society is involved, provided the appellate tribunal 
within the order is without power to enforce its order of restoration. The chancellor, 
however, cannot restore the expelled ber to bership, or require that he shall 
be permitted to attend the stated meetings of the society. — Schmidt v. Abraham 
Lincoln Lodge, Ct. App. Ky., 8 Ky. Rep. 655. 


—. See MANDAMUS; PRIVATE INTERNATIONAL Law. 
NATURAL GAS, see GAS COMPANIES. 
NAVIGABLE RIVERS, see ConSTITUTIONAL Law, lf. 


NAVIGABLE WATERS. — [Railway bridges] —Act of Congress of February 
20, 1811 — What railway bridges not deemed obstructions to navigation. — 
The act of Congress of February 20, 1811, enabling the people of the Territory of Orleans 
to form a State, declared that the Mississippi and its navigable tributaries be common 
highways, forever free. Held, not to prohibit a State from authorizing a railroad to 
construct a draw-bridge over such a tributary, since the use of the stream was not 
thereby given to private parties to the exclusion of the public. — Hamilton vw. Vicks- 
burg, S. & P. R. Co., Sup. Ct, U. S., 7 Sup, Ct. Rep. 206. 


NAVIGATION, RULES OF, see COLLISION OF VESSELS, 6. 
NECESSARIES, see PARENT AND CHILD. 


NEGLIGENCE. —(Executors and administrators] — Liability of executors and 
administrators for negligence in care of estate. — With respect to property which 
comes under the care of administrators, they are liable for loss resulting from their 
neglect to adopt such precautions and exercise such forethought for its security as all 
prudent men are accustomed to employ in reference to their own property. — Cooper v. 
Williams, Sup. Ct. Ind., 7 West. Rep. 367. 


2. ——. [Railway companies — Children] — Care required of train men when child 
is seen on track. —If the employees of a railroad company see a child of seven years 
of age upon the track, far enough off to easily stop the train, Lut, instead of stopping, 
negligently run upon and crush it to death, the company is liable. Greater care is 
required where a child of tender years or an old man is seen upon the railroad track, 
than where one who has reached the age of discretion, and appears to be in possession 
ot his faculties, is seen to be thus exposed. — Indianapolis, P. & 0. R. Co. v. Pitzer, Sup. 
Ct. Ind., 7 West. Rep. 396. 
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NEGLIGENCE — Continued. 

$3. —. Liability of sleeping car company for loss of passenger's baggage. — 
While a passenger in a palace car cannot hold the company liable as a common carrier 
for the loss of her reticule retained in her own possession, yet she can hold it liable upon 
the ground that her property was lost by some negligence of the defendant and without 
any fault on her part.— Whitney v. Pullman’s Palace Car Co., Sup. Jud. Ct. Mass., 3 N. 
Eng. Rep. 358. 


4, —. Contributory negligence of the passenger. — Where plaintiff and her husband 
left the car when it stopped at a station and remained away for ten minutes, leaving her 
reticule upon the sill of one of the car windows in a conspicuous and exposed place 
which could be reached from the outside through an adjoining window which was open, 
she was not in the exercise of common prudence or proper care of her property, and her 
own negligence contributed to its loss, and she cannot recover. — Ibid. 


5. —. Sleeping car ticket not a contract. — When a person buys the right to the use 
of a berth in a sleeping-car, the ticket which he receives is not intended to and does not 
express all the terms of the contract into which he enters. — Lewis v. New York Sleep- 
ing Car Co., Sup. Jud. Ct. Mass., 3 N. Eng. Rep. 35s. 


6. —. Implied stipulations. — A sleeping car pany holds itseif out to the world as 
furnishing safe and comfortable cars, and when it sells a ticket it impliedly stipulates 
to do so.— Ibid. 


7. —. Duty of company to protect passenger from thieves. — Although the car 
company may not be liable as insurer or bailee, yet the law raises the duty on the part 
of the company to afford to the ticket holder protection to himself and his property from 
danger from thieves and otherwise. — Ibid. 


8. ——. Effect of notice of non-liability of company. — If, through want of reasonable 
care, the personal effects of a passenger, such as he might reasonably carry with him, 
are stolen, the company is liable; and a notice conspicuously posted in the car, not 
brought home to the plaintiff, to the effect that the company would not be responsible 
for the loss, by theft, of property of a passenger, will not avail defendant as a defense, 
or avoid its liability. — Ibid. 


9. ——. Porter overworked and asleep, question of negligence for jury. —The 
facts that two larcenies were shown to have been committed; and that the porter was 
found asleep in the early morning; and that the porter was required to be on duty for 
thirty-six hours consecutively, including two nights, present a case which must be sub- 
mitted to the jury upon the question of negligence and want of proper watchfulness. — 
Ibid. 


—. See BANKS AND BANKING, 3; LIEN, 3; RAILWAY COMPANIES, 2. 
NEW YORK PENAL CODE, see STRIKES, 
NON-RESIDENTS, see FEDERAL AND STATE JURISDICTION, 3, 


NOTICE. — [Inquiry — Municipal bonds] —TIllegal recital in municipal bonds 
does not put holder on inquiry.—Nor is the purchaser of municipal bonds put 
npon inquiry in relation to pending suits because an illegal provision appears upon the 
face of them in that they are made payable at a place other than the town treasurer’s 
office ; such provision being merely void itself, and not avoiding the bonds. —Town of 
Enfield v. Jordan, Sup. Ct. U. S.,7 Sup. Ct. Rep. 358. 


—. See CONSTITUTIONAL LAW; MUNICIPAL BonDs. 


NUISANCE. —[Private.]—Immediate contiguity not a test. —Immediate con- 
tiguity is always to be considered in connection with the question of the right of an 
individual to sue the city for its breach of trust as to lands dedicated to public or com- 
mon use, but this is not the test. The ultimate fact to be determined is the injury to 
individual rights, which if established, entitles the party to sue. —Cummings v. St. 
Louis, Sup. Ct, Mo., 7 West. Rep. 274. 


—. Adjacent owner liable to special assessments, to be heard.— Where in the 
event of opening a street through the common, plaintiff's property would be liable 
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NUISANCE — Continued. 
to special assessment, upon the theory of special benefits, the owner has interests as 


an individual, such as will entitle him to be heard, when the street is about to be closed 
by the city without a shadow of right. — [bid. 


3.—. [Market—License by city]—Injunction by private owners against 
nuisance of a public market in a street. — The whole of a public street in a city is 
for the use of the public at large; and the occupation of such street for a market, 
thereby obstructing the street, and disturbing the residents in the vicinity by noise and 
unpleasant odors, while it is a public nuisance, is also a private nuisance, in so far as it 
injuriously affects a resident in the vicinity; and such nuisance is not legalized by the 
fact that the city had granted a license for the use of the street for that purpose.— Me- 
Donald v. Mayor, etc., of the city of Newark, Ct. of Chancery of N. J.,7 Atl. Rep. 855, 


4. ——. Injunction against city licensing. — A city granting licenses to use a public 
street as a market, thus creating a nuisance by disturbing the residents in the vicinity, 
with foul odors and excessive noise, will be enjoined from using, or authorizing or tak- 
ing pay for the use of such street for that purpose. — Ibid. 

—. See TELEPHONE COMPANIES, 2. 


OBLIGATION OF CONTRACT, See ConsTITUTIONAL LAW, 8, 9, 11. 


OFFICE AND OFFICER, —(Salary)] —Right of officer holding two offices to 
emoluments of both. — Rev. Stat. U.S., sec. 1765. —Rev. Stat. U.S., sec. 1765, 
providing that “no officer,in any branch of the public service, or any other person 
whose salary, pay, or emoluments are fixed by law or regulations, shall receive any 
additional pay, extra allowance, or compensation, in any form whatever, for the dis- 
bursement of public money, or for any other service or duty whatever, unless the same 
is authorized by law, and the appropriation explicitly states that itis for such addi- 
tional pay, extra allowance, or compensation,” does not prevent a person from holding 
two distinct offices, appointments, or positions, not otherwise forbidden and not incom- 
patible with each other, and drawing the salary attached to each. — United States v, 
Saunders, Sup. Ct., U. S., 7 Sup. Ct. Rep. 467. 


OFFICERS, see CoRPORATIONS, 21. 
ORDER OF EVIDENCE, sce TRIAL. 
ORDINANCE OF 1787, see CONSTITUTIONAL Law, I, 15. 


PARENT AND CHILD. — [Necessaries — Insanity] — Compensation to child for 
necessaries furnished insane parent.— Where the respondent sued the adminis- 
trator of the estate of her mother, to recover for care, nursing, and attention, it was 
proper for the court to instruct the jury “that if they find from the evidence that 
plaintiff rendered services to her mother in taking care of her and waiting on her, and 
that she intended, while rendering such service, to charge the mother for the same, and 
that her mother was insane at the time, and that such services were necessary for the 
comfort and well-being of her mother, you will allow her on your verdict such sum as 
you may believe she is entitled to.” — Reando v. Masplay, Sup. Ct. Mo., 7 West. Rep. 106. 


2.—. [Adoption] — Rights of adopted child under Texas statute.— Under articles 
1 and 2 of the Revised Statutes of Texas, providing that one person may adopt another 
as his heir, and that the latter thereupon becomes entitled to all the rights and privi- 
leges of a legal heir of the party so adopting him, the adopted heir, upon the death of 
the adopting party, becomes entitled, if living, to an interest in a!l property of which he 
may die intestate, and shall not be wholly excluded by any class of persons whatso- 
ever. — Eckford v. Knox, Sup, Ct. Texas, 2 N. W. Rep. , 


3.—. —. Husband claiming as adopted child of wife's father. — A husband, 
whose wife died before her father, leaving no children, cannot claim as an heir, by adop- 
tion of the father, upon his death. — Graham v. Babcock, Sun. Ct. Ind., 7 West. Rep. 248. 

‘4 


PARTIES. —([Foreclosure] — Senior mortgagees when parties to foreclosure— 
Bill.—In an action by a junior mortgagee of a railway to foreclose his mortgage, all 
senior mortgagees are proper parties defendant, and any such prior incumbrancer who 
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PARTIES — Continued. 
is a party to the bill, may make his answer in the nature of a cross petition, and demand 
affirmative relief by way of the foreclosure of his mortgage. — Metropolitan Trust Co. 
v. Towanda Valley & Cuba R. R. Co., Sup. Ct. N. Y., 1 Railw. & Corp. L. J. 219. 


ARTNERSHIP.— [(Executors and administrators] — Personal liability of ex- 
ecutor to continue partnership of business under a will.—An executor who 
engages in business, either as a sole trader or in a partnership, with the testator’s 
assets, though he does it as executor, and not for his individual benefit, will be per- 
sonally liable for debts contracted in the business; and this, although he does so in 
compliance with directions in the testator’s will, or in conformity with articles of 
partnership to which the testator was a party, which provide that, on the death of a 
partner, his executor or personal representatives shall be admitted into the firm. — Wild 
v. Davenport, Ct. Errors & App. N. J.,7 Atl. Rep. 295. 


2. —. Effect of a provision in partnership articles on such liability. — Where 
articles of partnership provide that, on the death of a partner during the partnership 
term, his executor shall be entitled to the place of the deceased partner in the firm, 
with the capital of the deceased partner in the firm business, the executor has an option 
to come in or not, and a reasonable time within which to elect. If he elects to come in, 
he comes in with all the rights and liabilities of a partner, and is personally liable, as a 
partner, for debts incurred in the business. But articles of partnership which simply 
provide that, on the death of one partner, his capital shall be left in the business until 
the end of the partnership term, do not require the admission of the executor of a 
deceased partner in the management or control of the business, and if he does not 
personally engage in the business he will not be personally liable for debts, though he 
leaves the testator’s capital in the business, — Jbid. 


—. See ASSIGNMENT FOR CREDITORS, 4. 


PATENTS FOR INVENTIONS. — [Infringement] — Effect of expiration of pat- 
ent pending suit for infringement. — Where an injunction is applied for to restrain 
the infringement of a patent, and the case is one for equitable relief when the suit is 
instituted, the expiration of the patent soon after the commencement of the suit will 
not take away the jurisdiction, and preclude the court from proceeding to grant the 
incidental relief which belongs to such cases. — Clark v. Wooster, Sup. Ct. U. S..7 Sup. 
Ct. Rep. 217. 


PATENT RIGHTS, see BILLS AND NOTES; POLICE REGULATIONS. 
PENAL LAWS, see PRIVATE INTERNATIONAL LAW, 2, 3. 


PHYSICIAN AND SURGEON.—([Services—Implied promise —Quantum— 
Meruit]) — Liability of patient tophysician on implied promise for reasonable 
value of services. — Where a consulting physician renders medical and surgical serv- 
ices to a patient with his consent, and without objection or notice that such services 
are to be paid for by the attending physician, the law raises an implied promise on the 
part of the patient to pay him what the services are reasonably worth; and to overcome 
such promise, where a different arrangement was claimed to have been made for the 
payment of such services, it must be proved by satisfactory evidence that the physician 
knew of it, and either expressly or impliedly assented to it. — Garrey r. Stadler, Sup. 
Ct. Wis., 30 N. W. Rep. 787. 


—. See EVIDENCE. 


PLEDGE. — [Conversion — Consignor and consignee — Factor] — Unauthorized 
pledge of goods consigned by bill of lading — Construction of Missouri 
statute. — At common law a factor has no power to pledge, either by transfer of the 
goods themselves or of the bill of lading, or other symbol of title; and, under the Mis- 
souri act of March 4, 1869, applying in terms only to cases of negotiation of the sym- 
bol of title by written indorsement, a transfer not shown to have been made by written 


indorsement is not protected. — Allen v. St. Louis Nat. Bank, Sup. Ct. U. S., 7 Sup. Ct. 
Rep. 460. 


—. —. Effect of statute affixing penalty to unauthorized negotiation of 
bills of lading or warehouse receipts. — Missouri act of March 28, 1874, affixing a 
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PLEDGE — Continued. 
penalty to the negotiation or pledge of bills of lading or warehouse receipts by an agent 
or consignee without written authority of the owner or consignor, does not affect the 
law as to the validity of such a transfer as between individuals. — Allen v. St. Louis 
Nat. Bank, Sup. Ct. U. S., 7 Sup. Ct. Rep. 460. 


3. —. —. [Usage] — Unauthorized pledge by consignee not made valid by 
local usage of trade unknown to consignor. — A pledge of cotton by a factor to 
a bank as security for advances made by the bank, if not otherwise binding on the 
owner and consignor of the cotton, is not made so by a general usage of trade between 
the banks and cotton factors in the place where they do business, not shown to be 
known to the consignors or other owners of cotton. Nor is this changed by the mere 
fact that one of the firm of factors is also a partner of the consignors in working their 
cotton plantation. — Ibid. 


4. —. —. Right of owner to proceeds of goods pledged without authority.—It 
a factor unlawfully pledges merchandise toa bank to secure his personal debt, the 
owner is entitled to have the proceeds thereof, received by the bank upon sales made 
by the factor, applied in payment of his note held by the bank. — Ibid. 


—. See BANKS, 2; CONVERSION. 
POISON, see MURDER, 6. 
POLICE POWER, see CONSTITUTIONAL Law, 16. 


POLICE REGULATIONS. — [Patent-Rights] — Validity of statutes restraining 
frauds in the sale of patent-rights. — Rev. Stat. 1881, secs, 6054-6056, requiring per- 
sons who sell patent-rights to file with the clerk of the proper county duly authenticated 
copies of the letters-patent, with an affidavit that the letters are genuine and have not 
been revoked, and that they have authority to sell, neither usurp any powers of the 
Federal government, nor encroach upon the national constitution, nor violate any law 
of Congress, and are valid. —New v. Walker, Sup. Ct. Ind., 6 West. Rep, 869. 


POSSESSION, see REPLEVIN. 

POWERS, see CORPORATIONS, 10, 13, 18, 19. 
PREFERRED STOCK, see CoRPORATIONS, 12. 
PREFERENCES, see ASSIGNMENT FOR CREDITORS, 3. 


PRIVATE INTERNATIONAL LAW.—[Benefit societies— Foreign corpora- 
tions] — Distribution by residentadministrator of “ benefit”’ received from 
non-resident benefit society. — A member of a New York mutual benefit association 
residing in Massachusetts, having died under such cirumstances as, by the by-laws of 
that corporation, entitled his executor to the endowment, and having in his last “ desig- 
nation ” named “ his estate” as his beneficiary, held, that his executor, qualifying in 
Massachusetts, took the fund for distribution according to the terms of the will, it not 
appearing that the statutes of New York made any limitation as to who should be bene- 
ficiaries. — Daniels v. Pratt, Sup. Jud. Ct. Mass., 10 N. East. Rep. 166. 


2.—. [Penal laws] —Penalty for usury under foreign laws not recoverable. — 
Penalties given by the usury laws of one State are not recoverable in the courts of 
another State. — Blaine v. Curtis, Sup. Ct. Vt., 3 N. Eng. Rep. 469. 


3.——. —. [Statute — Interpretation — Foreign law]—Interpretation of statute 
by foreign tribunal conclusive.— When the courts of another State construe its 
statute against usury as penal, such constrvction is controlling in the courts of this 
State. — Ibid. 


4.—. [Death] — Action in one State for injuries happening in another ending 
in death. — Where an injury occurs in another State, which would be the foundation 
of an action at common law, and it is known that the law of that State is the common 
law, it may be inferred, in an action brought in this State, that the transaction is gov- 
erned by its rules as applied here,in the absence of evidence to the contrary; but 
where it is shown by the law of the State where the injury occurred that the action 


SO 
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PRIVATE INTERNATIONAL LAW — Continued. 

; abated on the death of the person injured, while by the law of this State such an action 
survives, the law of this State can have no such extra-territorial effect as to give aright 
of action here. — Davis v. New York & New England R. R. Co., 3 N. Eng. Rep, 408. 


5. —. Right of each State to determine what injuries committed within its 
borders shall be actionable. —It is the right of each State to determine by its laws 
under what circumstances an injury to a person will afford a cause of action. It may 
give to a party injured by the carelessness of a railroad company a cause of action, or 
make the corporation responsible by indictment or other proceeding for a fine or dam- 
ages, which shall goto the State, tothe relatives of the injured party, or any other 
person named. Where such a remedy is provided by statute, it supersedes the remedy 
which theretofore existed at the common law. — [bid. 


6.—. Private international law —[Assignment for creditors] —As to land gov- 
erned by lex loci rei sitee.— The validity of an assignment of real property situated 
in the State of lowa, for the benefit of the creditors of the assignor, made in another 
State, must be determined by the laws of the State of Iowa; and, if such assignment 
gives preference to creditors, itis void as to the real property within this State con- 
veyed by the assignment. The fact thatthe party seeking to set aside the assignment 
and the defendants are all residents of another State will not alter or modify the rule.— 
Moore v. Church, Sup. Ct. Iowa, 30 N. W. Rep, 855. 


7.—. ——. When receivers of State court deemed only agent of the parties.— 
A decree of the Supreme Court of the State (Oregon) in Hoiladay v. Holladay, 11 Pac. 
Rep. 260, allowed the plaintiff to redeem the property therein mentioned from certain 
conveyances to the defendant, on the payment of a certain sum of money within ninety 
days therefrom. The Circuit Court to which the mandate was sent, on the application 
and consent of the parties, made an order enlarging the time for redemption to three 
years, and placing the property in the hands of two persons as receivers during that 
time. Held, that these persons were not receivers, but only agents of the parties, and 
that their appointment would not prevent this court from directing the sale of a certain 
portion of said property on which the plaintiff herein has a lien by virtue of the decree 
heretofore given in this case. — Hickox v. Holliday, U. S. Cir. Ot. D., Oregon, 29 Fed. 
Rep. 226. 


-——. See FEDERAL AND STATE JURISDICTION ; CORPORATIONS. 
PRIVATE NUISANCE, see NUISANCE. 

PRIVILEGED COMMUNICATIONS, see EVIDENCE, 
PROBABLE CAUSE, see MALICIOUS PROSECUTION. : 
PROMISSORY NOTES, see Lis PENDENS. 

PROCESS, see CORPORATIONS, 8. 


PUBLIC LANDS. — [Treaties] — Titles acquired from foreign nations — Pre- 
sumption of validity — Treaty of Guadaloupe Hidalgo, 1848.— It will be pre- 
sumed that the acts of a former government were within its authority; and a grant of 
land in Texas, made in 1827 by the city of Paso del Norte, in the State of Chihuahua, 
under direction of the Governor of that State, and the land continuing in the undis- 
turbed possession of the grantee, and those claiming under him, for about 45 years, 20 
of which elapsed while the land was subject to the government making the grant, is 
presumed to be valid, notwithstanding the fact that the State of Texas in 1836 declared 
the land within its boundaries to be subject to its jurisdiction, as the State of Mexico 
did not recognize such jurisdiction until the treaty of Guadaloupe Hidalgo in 1848, and 
by that treaty property rights of Mexicans within the boundaries of the Mexican terri- 
tory then ceded were guaranteed by the United States; following John wv. Schutz, 47 
Tex. 578.—Clark v. Hiles, Sup. Ct. Texas, 2 N. West. Rep. 356. 


PUBLIC OFFICE, see INJUNCTION. 
PUBLIC POLICY, see Contracts, 2. 
QUANTUM MERUIT, see PHYSICIAN AND SURGEON, 
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QUO WARRANTO.—(Election]— When quo warranto lies in respect of county 
office, and when not.—A proceeding in the nature of quo warranto lies, to a great 
extent, within the discretion of the court, and generally quo warranto will not lie 
where there is another plain and adequate remedy; but, as the Kansas statute, making 
provision to contest the election of one declared elected to a county office does not 
authorize the removal from office of the contestee, and is inadequate for that pur- 
pose, quo warranto will lie at the suit of one who claims to have received the greatest 
number of votes for a county office, not only to try the title to the office, but to remove 
the defendant therefrom as well. —Tarbox v. Sughrue, Sup. Ct. Kan., 12 Pac. Rep. 935, 


——. See CORPORATIONS, 10. 
RAILROAD, see FORCIBLE ENTRY AND DETAINER. 
RAILWAY BRIDGES, see NavIGABLE WATERS. 


RAILWAY COMPANIES. —[(Mandamus]—When not compelled to operate 
both of its parallel lines. —A railroad cannot be compelled to operate both of two 
parallel lines which it owns, one line being suflicient to accommodate the people who 
would use the abandoned line.— People v. Rome, W. & O. R. R. Co., Ct. App. N. Y.,1 
Railw. and Corp. J. 151. 


2.——. [Negligence] — Live stock — Burden of proof on company in action for 
killing animals on track. —In an action against a railway company to recover dam- 
ages for the killing of stock upon the track there is a presumption of negligence on the 
part of the railway company, and the burden of proof is, therefore, upon the company 
to establish its freedom from fault. Accordingly when the plaintiff proves ownership 
and the killing he may rest. (The rule herein in Danner’s Case, 4 Rich. Law, 329, ap- 
proved.) —Joyner v. South Carolina Railroad Company, Sup. Ct. 8. C., 1 Railw. & 
Corp L. J. 221. 


3. ——. [Streets and alleys] — Right of abutting property owners to compensa- 
tion for use of streets by railroad companies.— Where a railroad company con- 
demned a portion of a lot, but in order to use it was obliged to run its tracks over the 
street which ran in front of the other portion of that lot, the is made subject to an ad 
ditional servitude, and if the property owner owned the fee of the street he is entitled 
to further compensation, but this compensation is generally nominal, since its only 
value is the possibility of the street being closed and the property reverting. But the 
damage to adjoining owners by obstructing access to vheir places is entirely different, 
It exists even though the city owns the fee of the street. But in this case the damages 
for part of the lot cover damages for the necessary means of access to that part,— 
Phipps v. Western Maryland Railroad Co., Ct. App. Md., 1 Railw. & Corp. L. J. 149. 


4.—. [Foreclosure of mortgage — Receiver — Consolidation] — Doctrine that 
railway consolidation may operate to impair or destroy prior mortgage.— 
When a railway corporation is created by the consolidation of two or more smaller cor- 
porations each of which becomes a division of the new corporation, the earnings of the 
entire line must be applied in the first place to meet the operating expenses, and only 
secondarily to the payment of interest upon the mortgages on the several divisions of 
the road, and this is the rule, although the earnings of a single division be shown to be 
sufficient to meet not only all the operating expenses of that division, but also all the 
interest upon the mortgages upon that part of the line. The railroad is a public high- 
way, and must be operated even though there be a default in the payment of interest 
upon the bonded debt. One of the risks incident to the purchase of railway bonds, 
secured by mortgage,is the possibility that there may bea consolidation which will 
operate to the disadvantage of the holder of these securities. The bondholder’s rights 
are subordinate to those of the public.1— Martin v. Buffalo, N. Y. & P. R. Co., Sup. Ct. 
N. Y., 8th Jud. Dist., 1 Kailw. & Corp. L. J. 170. 


—. —. —. Circumstances under which a receiver will be denied on 
ground of agreement for extension. — Although there has been default in the pay- 
ment of the interest coupons secured by railroad mortgage, yet if it appear that there is 
a fair and reasonable claim by the defendant company, growing out of contemporaneous 


! The editors do not wish to be understood as approving the above statement of doctrine. 
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contracts, that the time of payment has been or extended,*that the plaintiffs are pre- 
cluded from relying on the default — a receiver will not be appointed, until the court 
shall determine that the right of foreclosure exists.—American Loan & Trust Co. v. 
Toledo, C. & S. Ry. Co., U. 8, Cir. Ct. N. D. Ohio, 29 Fed. Rep. 416. 


6.—. —. —. Disagreement as to management not a ground for appoint- 
ment of receiver. — The mere disagreement of the parties as to the management of 
the property furnish no foundation for the appointment of a receiver. That can only 
be done as an incident to some relief falling within the jurisdiction of the court in re- 
lation to the contracts of the parties. The appointment of a receiver simply to manage 
the property is not within the power of a court of equity. — Ibid. 


—. See MUNICIPAL BONDS, 2; NEGLIGENCE, 2-4; TAXATION, 2; WAR. 


RECEIVERS, see Equity, 1-5; FEDERAL AND STATE JURISDICTION, 4; RAILWAY CoM- 
PANIES, 4,5; TRUSTS; MORTGAGE. 


REGULATION OF INTERSTATE COMMERCE, see CONSTITUTIONAL Law. 
RELEASE, see CORPORATIONS, 14, 16 


RELEASE BOND, see ATTACHMENT. 
RELEVANCY, see MURDER, 3. 
RENEWALS, see FIRE INSURANCE, 2. 
REPEAL, see CONSTITUTIONAL Law, 10. 


REPLEVIN. — [Damages] — Damages for detention, what use to property was 
worth to plaintiff. —In an action of replevin, restoration of the property with 
interest on its value would not furnish an adequate indemnity for the wrongful taking 
of it out of plaintiff’s possession, where the property seized was household furniture 
in daily use. Where a plaintiff in replevin recovered damages for the detention of such 
property, the jury might award such an amount as they should be satisfied the use of 
the property was worth to the plaintiff during the time of its detention. — Boston Loan 
Co. v. Myers, Sup. Jud. Ct. Mass., 3 N. Eng. Rep. 511. 


2.—. [Possession]— Plaintiff must have right to immediate possession. — 
To maintain the action of replevin, plaintiff must have the right to immediate posses- 
sion of the goods, and in the case of imported goods, if alien attaches for the duties 
due thereon, and the lien is not waived, it must be discharged before the action will 
lie. — Fowler v. Parsons, Sup. Jud. Ct. Mass., 3 N. Eng. Rep. 445. 


—. See CONTRACTS, 3; FEDERAL AND STATE JURISDICTION, 5. 


RES ADJUDICATA. — [Coupons] — Successive actions on coupons of same 
bond. — The decision in an action upon certain coupons is not conclusive upon the par- 
ties in a subsequent suit upon other coupons of the same bond, unless the issues in the 
former action embraced all the issues in the latter.— Town of Enfield r. Jordan, Sup. 
Ct. U. 8., 7 Sup. Ct. Rep. 358. 


2,.——. [Former judgment — Estoppel] — Former judgment of dismissal, when 
held to be a judgment on the merits. — The allegation of the answer showed, with 
reference to the judgment in the former action, that the defendant, at the trial of that 
action, presented to the court documents showing that his accounts were settled, and 
that nothing was due the government, whereupon, in open court, on motion of defend- 
ants, the district attorney consenting, a dismissal was ordered, the entry reciting that 
it appeared to the court that the subject-matter of the action had been adjusted and 
settled by the proper parties in Washington. Held, that the judgment was upon the 
merits. — United States v. Parker, Sup. Ct. U. S.,7 Sup. Ct. Rep. 454. 


—. See HABEAS CORPUS. 
RESCISSION, see SALES; CORPORATIONS, 11. 
RES GEST Z, see MurDER, 4. 
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RESTRAINT OF TRADE, see Conrracts, 2. 
RESULTING TRUST, see FRAUDULENT CONVEYANCE, 2. 
REVOCATION, see LICENSE. 

SALARY, see OFFICE AND OFFICER. 


SALES. —[Rescission] — Purchasing goods with the intention of not paying for 
them. —The mere fact that the purchaser of goods from a firm, with which he had 
dealt many years, is insolvent, does not make his purchase invalid. Even the fact that 
he is deeply insolvent does not have that effect, unless he purchases with no intention 
or expectation of paying, for if there be no dishonest purpose there is no fraud. — Dal- 
ton v. Thurston, Sup. Ct. R. L.,3N. Eng. Rep. 383. 


2.——. Insolvency of purchaser as an evidential fact. — The fact that a purchaser is 
deeply insolvent when he purchases, and knows that he is so, is evidence from which, 
under some circumstances, it may be inferred that he had no intention or expectation 
of paying. Where nothing shows that the purchase from plaintiff was out of the usual 
course, or that it was made in anticipation of failure, there is nothing from which an 
inference of fraud can be drawn. — Jbid. ; 


——. See CoRPORATIONS, 11. 


SALVAGE. — [Dry-dock]— Dry-dock not a subject of salvage. — A dry-dock is not 
a ship or vessel, since it is not used for navigation, and therefore the owners and crew 
ofa tug salving it are not entitled to salvage.— Cope v. Vallette Dry-dock Co., Sup. 
Ct. U. S., 7 Sup. Ct. Rep. 336. 


2.——. [Supererogatory services]—When seamen remaining on board abandoned 
ship entitled to salvage. — When the master and the major portion of the crew have 
quitted the ship, renouncing all hopes of saving her, and afew of the crew have re- 
mained, in spite of the expostulations, and almost against the commands of the master, 
to confront dangers which he and their companions have declined to encounter, and by 
so doing have saved the ship, justice as well as the true interests of owners and insurers 
demands that the courts should recognize, as a legal right, their claim to compensation 
as salvors for supererogatory services. — O’Brien v. The Umattilla, U. S, Dist. Ct. N. D. 
Cal., 29 Fed. Rep. 252. 


3. —-. Services rendered at request of contractor. — One who declines to assist a 
stranded vessel when requested by her master, but who subsequently, without any 
such invitation, joins in the undertaking at the request of one who, fora fixed price, has 
undertaken the work, with full knowledge of the relations of the parties, and the terms 
of their agreement, must look to tha contractor, and not to the vessel or her proceeds 
for payment.— Stevens v. The G. Barber, U. S. Dist. Ct. W. D. Mich., 8S. D., 29 Fed, 
Rep. 269. 


SAVINGS BANKS, see CORPORATIONS, 20-22, 29-31. 
SEPARATE ESTATE, see HusBAND AND WIFE, 4. 
SERVICES, see PHYSICIAN AND SURGEON. 
SHARES, see CORPORATIONS. 

SPECIAL DEPOSIT, see BANKS AND BANKING, 2. 


STATUTES, see CONSTITUTIONAL LAW, 10; FEDERAL AND STATE JURISDICTION, 1, 2; 
PRIVATE INTERNATIONAL LAW. 


STOCKHOLDERS, LIABILITY OF, see Corrorations, 9, 23-28; MONEY HAD AND 
RECEIVED. 


STOOK IN TRADE, see FRAUDULENT CONVEYANCE. 


STREETS AND ALLEYS, see RAILWAy COMPANIES, 3. 


STRIKES. —[‘‘ Boycotts’ —- New York Penal Code, sec. 168] — Boycotting ac- 
tionable at common law and a misdemeanor under New York statute.— 
Interference with the lawful business of an employer, whose workmen are engaged 
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upon just and satisfactory wages, by procuring them to quit work in a body, if com- 
mitted by persons not in the employ of the same employer, and for the purpose of 
injuring his business until he shall accede to demands he is under no obligation to 
grant, is actionable. Soin declaring and attempting to enforce a boycott for the pur- 
pose of coercing compliance with such demands. Such boycotting is also a misde- 
meanor, both at common law and under section 168 of the New York Penal Code. It 
seems that all combinations and associations designed to coerce workmen to become 
members of such combinations or associations, or to interfere with, obstruct, vex or 
annoy them in working, or ia obtaining work, because they are not members, or in 
order to induce them to become members, or designed to prevent employers from 
making a just discrimination between the wages paid to the skillful and to the unskillful, 
to the diligent and to the lazy, to the efficient and to the inefficient, and aH associations 
designed to interfere with the perfect freedom of employers in the proper management 
and control of their lawful business, or to dictate in any particular the terms upon 
which their business shall be conducted, by means of threats of injury or loss by inter- 
ference with their property or traffic, or with their lawful employment of other persons, 
or designed to abridge any of their rights, are, pro tanto, illegal combinations or asso- 
ciations; and all acts done in furtherance of such intentions by such means, and 
accompanied by damages, are actionable. -Old Dominion Steamship Co. v. McKenna, 
U. 8. Cir. Ct. 8. D. N. Y., 1 Railw. & Corp. L. J. 218. 


2.—. —. Action for is‘‘an action for injury to property" under N. Y.Code 
Civ. Pr., sec. 549, Sub-sec. 2.— An action to recover damages from those who have 
combined to do such injury to plaintiff’s business and the uses of his property is “an ~ 
action for an injury to property” within Code Civ. Pr., section 549, Subd. 2, and an order 
of arrest may be granted therein. —Jbid. 


SUPEREROGATORY SERVICES, see SALVAGE, 2. 
SUPERINTENDENT, see CorPoRATIONS, 14. 
SUPREME COURT U. S., see HABEAS CORPUS, 2. 
SURETY, see CONSTITUTIONAL Law. 
SURETYSHIP, see HUSBAND AND WIFE, 5. 


TAXATION. —[Jurisdiction] — Effect of payment of taxes upon jurisdiction to 
order same.—In proceedings to enforce payment of taxes against real estate, the 
jurisdiction of the court as to a particular tract is not affected by the fact that the taxes 
upon such tract have been previously paid; following County of Chicago v. St. Paul & 
D. R. Co., 27 Minn. 109; s. c.6 N. W. Rep. 454. The rule is not changed by section 19, 
ch. 10, Laws 1881. Vanderburgh and Berry, JJ., dissent. —Chauncey v. Mass, Sup. Ct. 
Minn., 30 N, W. Rep. 826. 


2.—. [Railway companies] — Taxation of railway property to aid in building 
of another railroad.—A railroad company is liable to be taxed to furnish the aid 
voted for another company, although, when the statute authorizing such aid was passed, 
railroad property was, by a law then existing, exempt from taxation for such purpose; 
such law being afterwards repealed, and not having been enacted when the company 
sought to be taxed first obtained a li to do busi in the State.— Baltimore & O. . 
R. Co. v. County of Jefferson, U. S. Cir. Ct. D. West. Va., 29 Fed. Rep. 305. 


—. See CONSTITUTIONAL Law, 12. 


TELEGRAPH COMPANIES — [Bucket Shops] — Not bound to furnish facilities 
for running bucket shops.—A telegraph company cannot be required to communi- 
cate a message which is to furnish the means of carrying on an illegal business, what- 
ever its motive in refusing to communicate the message. In this case the court 
refuses to require appellee to continue to furnish the appellant, the keeper of a 
“bucket shop,” with the market quotations.— Swift v. The Western Union Telegraph 
Co., Ct. App. Ky., Ky. L. Rep. 672. 


—. See TELEPHONE COMPANIES. 
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TELEPHONE COMPANIES — [Discrimination —Telegraph companies]—Con- 
tract with telegraph company to discriminate against other companies void 
under Maryland statute. — Under section 133 of chapter 471 of the Maryland act of 
1868, declaring that any person, association, or corporation owning any telegraph line 
doing business within the State shall receive dispatches from and for other telegraph 
lines, iati p , and from and for any individual, and shall transmit 
such dispatches in the manner established by the rules and regulations of such tele- 
graph lines, and in the order in which they are received, with impartiality and good 
faith, a contract between a telephone company and the owner of telephone instruments 
providing that the company, in the use of the instruments, should discriminate as be- 
tween telegraph companies, is void, the duty prescribed by law being paramount to that 
prescribed by the contract.— Chesapeake & P. Telephone Co. v. Baltimore & Ohio Tel. 
Co., Ct. App. Md., 7 Atl. Rep. 809. 


2.—. [Highways — Nuisance — Injunction] — Mandatory Injunction by suit of 
adjoining land owner to compel removal of telephone poles from streets. — 
Where there is a contract between two parties to a controversy over land to the effect 
that one of them shall make a “give or take” offer, and, in consideration for making 
such offer, shall receive from the other a quit claim deed to part of the land, he becomes 
entitled to the deed immediately on making such offer; both the contract and the deed 
being founded on sufficient consideration. — Buckingham v. Ludlum, Ct. of Errors and 
App. N. J., 7 Atl. Rep. 851.: 

THANKSGIVING DAY, see Dizs Non. 

_ TONNAGE DUTIES, see ConstiTuTIONAL Law, 14. 

TRANSFERS, see CORPORATIONS, 17, 27, 28. 

TREASURER, see CORPORATIONS, 21. 

TREATIES, see INTERNATIONAL LAW; PUBLIO LANDS. 

ULTRA VIRES, see CORPORATIONS, 18, 

USAGE, see PLEDGE, 3. 

USURY, see EASEMENT; EqQuirr, 3. 

VALIDITY, see Conrracrs, 1,2. 

VESSELS, see COLLISION OF VESSELS, 1-7; SALVAGE. 

VESTED RIGHTS, see ConstiTuTIONAL Law, 18, 19. 

VOID JUDGMENT, see JUDGMENT. 

WAGES, see MASTER AND SERVANT. 


WAIVER, see CRIMINAL PROCEDURE, 6; FIRE INSURANCE, 2; LIEN; LIFE INSUR- 
ANCE, 2. 

WAR. — [Railway companies] United States not liable to railway company for 
bridges destroyed by military necessity — Railway company not liable to 
United States for railway bridges repaired by reason of military neces- 
sity. — The United States are not responsible for the injury or destruction of private 
property caused by their military operations during the late civil war, nor are private 
parties chargeable for works constructed on their property by the United States to 
facilitate such operations. Accordingly, where bridges on the line of a railway were 
destroyed during the civil war by either of the contending forces, their subsequent re- 
building by the United States as a measure of military: necessity, without the request 
of or any contract with the owner of the railroad, imposes no liability on such owner.— 
United States v. Pacific R. R., Sup. Ct. U. S., 7Sup. Ct. Rep. 490. 


WAREHOUSEMEN.-— [Innocent purchaser] — Rights of innocent purchasers 
of grain in elevator. — Where appellants, when they stored their wheat with an ele- 
Vator company, knew that it was commingled with wheat purchased by the company, 
and that such company was publicly selling and shipping from the common mass, such 
deposit of wheat clothed the company with an apparent ownership and authority to 
sell, which estops the depositors to assert their title thereto, as against an innocent pur 
chaser who has paid for the wheat believing the ownership to be in the elevator com- 
pany, and the purchaser cannot be affected by any private negotiations between the 
depositoas and the elevator company. Rey. Stat. 1881, sec. 6541, and the sections fol- 
lowing, defining and fixing the rights and liabilities of warehousemen, do not affect the 
rights of innocent purchasers. — Preston v. Witherspoon, Sup. Ct. Ind., 7 West. Rep. 71. 
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